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Abstract: Product manufacturers are held culpable for defessociated with their product.
However in order to promote product innovation joafarly in the area of biotech,
pharmaceutical and other related area of humanasode which impact positively on human
safety and sustainability of the environment; th@rdpean Economic Community in 1985
promulgated Directive 85/374 EEC which introducgdct liability principle as an additional
theoretical principle of liability in resolving pdaict liability claim; introduced the developmental
risk defence (known as state of the art defenathar jurisdictions). The adoption of this defence
was made optional for member states. Since thesdphy behind the adoption of strict liability
is to enhance human safety and promote sustaindblelopment, the introduction of
developmental risk defence to some extent dimimisiés gain; because where the defence is
sustainable the product manufacturer is absolveliability where the defect which occasioned
harm is unknown and undetectable at the time tbdymt was manufactured. It is likely that these
type of risks would have become more or less umaida under the strict liability regime
introduced by the Directive; thus having the negatffect of slowing down product innovation
and such scenario slow down human development. Rf@mconsumer's point of view, the
defence is seen as a disappointment; while to thieufacturer it is a catalyst to enhance human
development. In view of the above contending vietvdés papers sets out to examine the
implication of this defence in product development.

Keywords. Developmental Risk Defence, Law, Product LiabjlBystainable Development.

Introduction

theoretical principle of liability to complementetexisting legal regime in resolving product lidhilclaims.

Strict liability is a regime which does not requpeoof of the producer’s negligence, but insteaglires the
existence of a defect in the product, the harm, thedcausal relationship between the two. The dolopmf strict
liability was done through Directive 85/374/EBQnder this regime, a producer is absolved of aatyility if he/she
is able to prove "that the state of scientific dadhnical knowledge at the time when he put thedpet into
circulation was not such as to enable the existesfcéhe defect to be discovered.” This is known tlas
developmental risk defence. The rationale for teeetbpmental risk defence as a defence under tioe I&bility
regime is to encourage product development andvatimn. The adoption of developmental risk attrdcte
considerable protest, while some groups suppotted i

I n order to protect the interests of consumers,riat diability principle was introduced as an adioiital

The opposition from the consumer point of view t@nsummarized as follows: that strict liabilityriscessary to
protect consumers from unforeseeable and unknasks;rthe exclusion of a form of liability for thesategories of
risk would constitute a gap in the consumer prataectmanufacturers can recoup compensation paithfetype of

! See generally Council Directive 85/37/EEC on thepioximation of Laws, Regulations and Administratiof
Provisions of the Member States Concerning Liabfbir Defective Products.
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risk by increasing the price of their products;uirssice can be taken out for this type of risk; dimhlly, the
inclusion of such defence will diminish the gairisswict liability.?

The producers/manufacturers, on the other hande wérthe view that developmental risk defence sihdug
included in the Directive because its exclusion Maliscourage scientific and technical researchthednarketing
of new high-tech products. Finally, they arguedt ihds necessary to protect manufacturers/produéemm the
unpredictable consequences of liability bearingmimd that such would discourage producers and naatwfers
from innovating®

While the importance of developmental risk defefrtgoromoting product innovation, both in developadd
developing countries, cannot be over emphasizetenitis to diminish the gains of the strict liailitegime
introduced as an additional theoretical principidiability for resolving product liability claim$&ecause it relieves
manufacturers or producers of liability under dert@rcumstances. It must also be noted that tleipions of the
developmental risk in the Directive is ambiguoud,aherefore, susceptible to some interpretatidiféiCulties.
It is against this background that this paper seisto discuss the importance of development ristemce, to
identify some of the controversial area of the deée [the nexus between developmental risk defemzk a
sustainable development within the subject of pebdiability], to discuss the utility of risk defee and also
identify some of the controversial areas of theedeé. The paper will be divided into four broadtises which
consist of the following:

(a) Meaning, evolution and development of product ligbiunder English law and developmental risk

defence;

(b) Developmental risk defence and sustainable devedogm

(c) Some controversial areas of developmental riskribefeand

(d) Conclusion.

Conceptual clarification

This section at the outset gives a brief insighib ithe evolution and development of product lidpilaw and
developmental risk, and, thereafter, it gives aigint into the meaning associated with some ofptirecipal words
to be employed in this paper.

M eaning, Evolution and Development of Product Liability

It must be stated from the outset that the gradualution of product liability law is associatedtivihe promotion
of sustainable development in all its ramificatiolts focus is to ensure the protection of the arelfof consumers.
The term product liability has been described derri@g to, or is understood to refer to, "the tiNability of
manufacturers and others where damage or lossusedaby products which fail to meet the standatdsned
expressly or implicitly for them or which are danmes or otherwise defectivé.This definition is wide enough to
accommodate defects which belong to the provinampfract or sales law.

Prior to the evolution of what could be termed nradday product liability, problems associated wittoduct
defects were dealt with under various legal fieklssh as the law of contract and fottiability in contract was
delimited by the requirements of privity. This me#rat the buyer of a product could not sue anyather than the
immediate seller, such as a wholesaler or manufagtin contract. In addition, only the buyer abwdue in
contract, and not a third person who had been hardoyeusing the product, irrespective of any possitlbse
connection with the buyer and the product.

Liability in tort at inception was also restrictbyg the privity requirement. This principle is illuated by the case of
Winterbottom v Wright In this case, the plaintiff sustained an injuryaa®sult of a defect attributed to the product

2Jane Stapleton, “Bugs in Anglo — American Produibllity” in Duncan Fairgrieve edProduct Liability in
Comparative Perspecti2005) 300

®Ibid

4 Miller CJ and Goldberg RBroduct Liability(Oxford University Press, Oxford 2004) para 1.01.

° Miller CJ and Goldberg RBroduct Liability (Oxford University Press, Oxford 2004) para 1.03.

6 Miller CJ and Goldberg R$roduct Liability (Oxford University Press, Oxford 2004) para 1.06;
StapletorProduct Liability (Butterworths, 1994) 15-16.

! (1842) 10 M&W, 109. In this case, the claimantsvenployed by a third party who had contracted with

the Post Master General to run a coach for the delivery between Harford and Holyhead. In the said
contract with the Post Master General, the defefydaad undertaken té&eep the coach in good
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in question. He instituted a claim in tort whichsadismissed on the ground that he was not a pauttyet contract
from which the injury arose. Most probably, if hadhbeen a party, liability would have been imposedthe
contractor. The non-liability rule determined thein-parties to a contract were not entitled tonclam tort for
injuries sustained from such a contrct.

The facts of thaVinterbottomcase may be contrasted with thosé¢ @figmeid v Holliday The issue for resolution
in this case was whether one who was not a party tontract was entitled to claim. The claimanthia case
sustained injury from an explosion caused by a lgmmghased by her husband from the defendanteet&hron
Parke, who delivered the decision of the Excheqimurt, agreed that liability might be incurred, arel stated as
follows:
"And it may be the same when one delivers to amatligout notice an instrument by its nature
dangerous, or under particular circumstances, asch loaded gun which he himself loaded, and
that other person to whom it is delivered is ingutbereby, or if he places it in a situation easily
accessible to a third person, who sustains damage it. A very strong case to that effect is
Dixon v. Bell. But it would be going much too far say that so much care is required in the
ordinary intercourse of life between one individaat another, that, if a machine not in its nature
dangerous — a carriage for instance — but whichhtniiggcome so by a latent defect entirely
unknown, although discoverable by the exerciserdinary care, should be lent or given by one
person, even by the person who manufactured antiher, the former should be answerable to
the latter for a subsequent damage accruing byshef it.*°

It has been argued that thieta in this case, along with similar authorities imttfine, seem to have established the
rule that liability will exist where dangerous tgmare supplied without any previous warning ofrttree naturée!

Subsequent cases over the years have shown thatwhs a gradual extension of the duty relatiodifento the
imposition of liability in cases relative to defeet products. In the case George v Skivingtoff, the plaintiff
bought a bottle of hair wash produced by the dedatébr his wife. The plaintiff's wife sustainedjumy when she
used the product. The court acknowledged and affirthe existence of a duty in the cise.

The recognition of a limited duty, as evidencedthny trend of decisions in the cases mentioned aboreerning
dangerous goods, continued until the late ninelteeabtury when the decision in the cas¢iefven v Penderas
delivered™ In this case, the defendant, a dock owner wholggptaging and ropes, was held liable for tharip;
sustained by the employee of a ship painter bectnessupplied appliances were defective. Liabilitythis case
was premised on the ground that the defendantrhaigd the injured employee to his premises tothsedefective
and dangerous appliances which were under his gxelgontrol. Brett MR observed as follows:

"[W]henever one person supplies goods or machinerthe like for the purpose of their being
used by another person under such circumstancegtkayone of ordinary sense would, if he
thought, recognise at once that unless he usesasydcare and skill with regard to the condition
of the thing supplied or the mode of supplyinghigre will be a danger of injury to the person or

condition. This obligation was held by the courtlie owed to the Post Master General and not the
defendant who had a separate contract with theacot.

8 Miller CJ and Goldberg RBroduct Liability (Oxford University Press, Oxford 2004) paras 1.08
1.10; StapletoProduct Liability(Butterworths, 1994) 16-17.

o (1851) 6 Ex 761.

10 Per Parke B 767. See also the decisiobwminion Natural Gas Co Ltd v Collins & Perki§$909) AC

646 where the Privy Council upheld a decision ofa of the plaintiffs on the ground that, in casés
dangerous articles, there is a particular dutyate tprecautions imposed upon those who send forth o
install such articles when other parties will otessity come within their proximity.

1 Bohlen FH "Liability of manufacturers to persorteer than their immediate vendees" 1929 45
LQRev 343
12 (1869) LR 5 Exch 1.

13 This decision, however, has also been subjectedttoism, and the view has been expressed ttstatild

have been overturned; see Bohlen FH "Liability cfnufacturers to persons other than their immediate
vendees" 1929 45Q Rev 343
14 (1883)11 QBD 503.
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property of him for whose use the thing is supplédl who is to use it, a duty arises to use
ordinary care and skill as to the condition or memof supplying such thing™

This position permitted of two exceptions to theeml rule recognized by Lord Summer in the casBlatker v
Lake and Elliot®where the state of the law prior to the decisioth@Donoghuecase was stated as follows:

"The breach of the defendant’s contract with A $e gare and skill in and about the manufacture
or repair of an article does not of itself give aayse of action to B when he is injured by reason
of the article proving to be defective."

The two exceptions, recognised in respect of thisegal rule, were that (a) liability would ariseevé the article is
inherently dangerous and (b) where the articleoisitself dangerous, but becomes dangerous asult tfssome
defect in it or owing to any other reason. Wherehsa fact is known to the manufacturer, liabilitpwd be
imposed on such a manufactutér.

The famous judgment iBonoghue v Stevens8rrepresented a landmark development in Englishymioliability
law. The appellant visited a café in Paisley whare drank some ginger beer that had been servedainocopaque
bottle. When the remainder of the contents of thtldwas poured into her glass, a decomposed alsailcame out
of the bottle. The appellant alleged that the sajithe decomposed snail and the impurities inginger beer made
her suffer shock and severe gastro-enteritis. Espandents acknowledged that they were the manuéastand
bottlers of the ginger beer, but they contendet ith@ad been produced in a sealed bottle with tahwap. They
equally acknowledged that it was their duty to eadhat impurities did not get into the bottle, ey contended
that this was done by ensuring that their bottlesewinspected before they were filled. They argtreat the
appellant’s claim disclosed no cause of action.

The court of first instance found the manufactuiagsle. The manufacturer’'s appeal to the courtemfosid instance
was successful in that the court upheld their adida and held that the claimant’s claim disclosedcause of
action. The claimant, who was dissatisfied with deeision, appealed to the House of Lords. The Blaid ords

upheld the decision of the court of first instanedhe effect that the appellant’s claim disclosedause of action
and the case was remitted back for trial. Whileifsele of the presence of the decomposed sndileirbottle of

ginger beer was never determined since it seenhshtbgroducers died before proof, the case waseter, settled
out of court upon the payment of £150.

The House of Lords recognised that a manufactusesdhe consumers of its product a duty of carecadd be
held liable if he/she is found wanting in his/hantyd Lord Atkin outlined the extent of the produseor
manufacturer’s liability as follows:
“A manufacturer of products, which he sells in sacform as to show that he intends them to
reach the ultimate consumer in the form in whiokytkeft him with no reasonable possibility of
intermediate examination, and with the knowledgat tfhe absence of reasonable care in the
preparation or putting up of the products will fesw an injury to the consumer’s life or property,
owes a duty of care to the consumer to take thesom@able care.”

The significance of this case in the area of prodiability can be summarised in three poifftdt abandoned the
strong privity requirement of the contract-baseodpict liability”* which had, prior to the decision, gradually been
eroded. It, furthermore, jettisoned the long-stagdixceptions of liability which hinged on the indatly dangerous
requiremerff and the exception relating to defective appliangiésin the premises of the tortfeagrFinally, the
decision served as an impetus under English lavelwimifluenced the expansion of the scope of ligbilnder the

15 Heaven v Pend€883) 11 QBD 503 510.

16 (1912) 106 LT 533.

1 See Howarth DR and O'Sullivan JA Hepple, Howartti BlatthewsTort: Cases and Materials (2002
Butherworth) 29.

18 [1932] AC 562.

19 See Heuston RFV "Donoghue v Stevenson in Retrgsp@67 20MLR 1.

20 See in general Ferrari 1994 http://digitalcommiansggu.edu/cgi/viewcontent.cgi?article= 1003&
context=annlsurvey accessed on 2 December 2016.

The claimant in th®onoghuecase was not contractually connected to the candfgaurchase.

2 See the case @fngridge v Levy1851) 6 Ex 761.

s See the case éfeaven v Pend«1883) 11 QBD 503.

21
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law of tort, in that the courts in cases afterdieeision in theddonoghuecase interpreted the principle enunciated in
the case broadly, particularly in the area invajvoersonal injury and damage to property.

This position represented the state of Englishdavwproduct liability until the 1970s when steps evtaken towards
reforming product liability law by the European Booic Community. This eventually led to the pronatign of
Directive 85/374/EECG? The reform introduced through this Directive wasatly influenced by earlier common
law development in the United States by the promsiof section 402A of the Second Restatementsoafs T
(Restatement™).?® This document greatly inspired, and also served amdel for, the advocates of reform of the
law in this area of English law. The quest for refovas influenced by a variety of reasons, prontire@nongst
which were economic growth influenced by the IndakRevolution, the challenges and inadequacietheffault
regime which was brought to fore by the Thalidomigedy in Europ& and a variety of other reasofisThe
steps towards reforming product liability in Europere a series of pragmatic efforts which begathe 1970s.
This reform began with the Law Commission and tbett&h Law Commission. Both bodies were chargeti thie
responsibility of considering whether the operatiagulating laws which guide compensation for peasanjury,
damage to property or any other loss occasioneddfgctive goods were adequate. These bodies weoetal
recommend possible improvements in this area oflalae improvements which were needed to ensure that
additional remedies were provided and against whigth remedies should be availaffl@he Royal Commission,
headed by Lord Pearson, also worked towards refmymproduct liability in the jurisdiction under revi. This
Commission was to consider to what extent, in wiigdumstances, and by what means, compensatioridsheu
payable in respect of death or personal injuryl(iiog ante-natal injury) caused by the productgupply or use of
goods or services.

The above-mentioned bodies in their reports recona®@ the adoption of a strict liability system ases involving
death or personal injury caused by defective prisdddey also recommended that such liability sthdnd imposed
on the manufacturers or producers of defective yrtsd® While the above reform exercise was on-going, the
Committee of Ministers of the Council of Europe sltaneously, in September 1976, adopted $ti@sbourg
Convention on Product Liability that focused on #rea of personal injury and death. The obligalioposed on
the signatories of this Convention was that stiability should be imposed on the manufacturersdefective
products which caused death or personal injtiry.

The major development and achievement towardsmefigr product liability law which superseded tBasbourg
Convention was that of the European Economic Conitydh This body, starting from August 1974, worked
assiduously towards reforming product liability latv series of proposals and draft directives arween their
efforts, and this eventually culminated in the adop on 25 July 1985, o€ouncil Directive 85/374/EEthe
Directive)** Worthy of note is the fact that agreement washedabout the fact that member states could derogat
from the provisions of the Directive in three imfamt controversial areas. These areas includedapyiagricultural
products and ganié, a defence based on the state of scientific antnteal knowledgé?® and, finally, the

2 Council Directive 85/374/EEC of 25 July 1985 oe #ipproximation of the laws, regulations admintstea

provisions of the Member States concerning liapflitr defective products OJ 1985 L210/29.

% StapletorProduct Liability (Butterworths, 1994) 4.

% Use of the drug Thalidomide led to the birth ofldten who were deformed. These children could not
claim under contract and so they relied on the eérbegligence. The operating fault regime, howgver
seemed inadequate particularly in the area of ksiédg the fault of the producer. See Goldb€ayisation
and Risk in the Law of Torts: Scientific Evidenoe &edicinal Product Liability7 and also Miller CJ and
Goldberg RSProduct Liability (Oxford University Press, Oxford 2004) para 7.06.

2 See StapletoRroduct Liability (Butterworths, 1994) ch 3.

2 See Miller CJ and Goldberg AFBoduct Liability (Oxford University Press, Oxford 2004) para  1.24.

2 See Hansard, HC Deb Vol. 848, Col 111 9 (19 Deeerhd77).

% See Miller CJ and Goldberg AFBoduct Liability (Oxford University Press, Oxford 2004) para  12.5.

3 See Miller CIProduct liability and Safety Encyclopediz979-2004 Butterworths) Div V, para 172.

3 Later the European Union; https://europa.eu/ewopmion/about-eu/eu-in-brief_en accessed 15 Feprua
2017.

s Council Directive 85/374/EEC of 25 July 1985 oe #pproximation of the laws, regulations admintstea

provisions of the Member States concerning liapflitr defective products OJ 1985 L210/29.
See Art 2 of the Directive, which permits membergderogate, while Art 15(1)(a) permits its inclusi
Art 7(e) permits exclusion and Art 15(1)(b) of th&ective permits derogation.

34
35
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imposition of a ceiling on liability for death oepsonal injury as a result of injury occasionedidsntified items
with a similar defect® It must be noted that the area which permittedgiion in respect of game and agricultural
products was subsequently removed from the pravisid the Directivé’ This document directed member states to
impose strict liability on the manufacturers of afattive product which causes death or personalryinj
Implementation of the Directive led to the promtiga of the Consumer Protection Act 1987 in the teihi
Kingdom. The Directive remains important because Altt requires Part 1 of its provisions, which dewaldith
product liability, to be construed in line with tBérective®

Developmental Risk Defence

The developmental risk defence is contained inchaty (e) of the Directive which states as follows:
Article 7:
"The producer shall not be liable as a resulthid Directive if he proves.....that the state of
scientific and technical knowledge at the time wienput the product into circulation was not
such as to enable the existence of the defect tisbevered or..."
The inclusion of this defence attracted much comtrsy as was earlier observed in this wirihis led to the
provisions of Article 15(b) of the Directive whidlow member states to derogate from Article 7(@J ahich
provided for the development risk deferi€e.
The defence is beneficial to all manufacturersrofipcts. Its relevance is predominantly pronourindtie field of
medicinal products, aerospace, biotech productsather industries in the forefront of scientificdatechnical
knowledge**

Where the defence is successfully invoked, thdeasbr, who is the person proceeded against, sathge liability
for the injury emanating from the defective prodiidte or she is able to establish that the stétecentific and
technical knowledge at the relevant time was nohghat a producer of similar products as the pco@uquestion
might have been expected to have discovered suldfeat had it existed in his or her products whitger his or
her controf??

The wording of the Act is different from that ofetiDirective. While the latter focuses on the st#t&nowledge
enabling discovery of a defect, the Act emphadisesonduct of the producét.

3 See Art 16(1). See Dir 1999/34 of the Europearidmaent and of Council of 10 May 1999 [1999] OJ
L141/20.
37 See Directive 1999/34/EC of the European Parlidraed the Council of May 1999 [1999] OJ L141/20.

8 Section 1(1) of the Act provides: "This Part shelle effect for the purpose of making such provisis is

necessary in order to comply with the product ligbDirective and shall be construed accordingly.”

While the European Commission supported liability development risks, the Parliament supported the

existence of the defence. On the preliminary stapd issues involved before the defence was finally

included in the Directive, see Miller CJ and Goldb&S Product Liability (Oxford University Press,

Oxford 2004)paras 13.26-13.30.

It must be noted that all member states, excegeinlbourg and Finland, have adopted the development

risk defence, although Germany removed pharmae@sitiand Spain removed medicine, food or food

products meant for human consumption from the sadpbe defence. France excluded products derived

from the human body. See Miller CJ and GoldbergAR&luct Liability (Oxford University Press, Oxford

2004) para 13.40.

4 Miller CJ and Goldberg RBroduct Liability (Oxford University Press, Oxford 2004) para 13.30

42 Section 4(e) of the Act provides for this defemdeere: "...the state of scientific and technicabktedge at
the relevant time was not such that a produceradyxts of the same description as the producti@stipn
might be expected to have discovered the defeéchdd existed in his products while they were urfis
control." Art. 7(e) of the Directive makes provisifor the Developmental risk defence. It providiesr
alia: ... the state of scientific and technical knodde at the time when he put the product into catboih
was not such as to enable the existence of thetdefee discovered."

a3 Clark AM, Product Liability (1989 Sweet and Maxwell) 153. The difference inditog led to the initiation
of infringement proceedings in the European Cotidustice, in the case C-300/€®mmission v United
Kingdom[1977] ECR 1-2649. The case was initiated unddr 289 based on the failure of the United
Kingdom to implement the Directive correctly. Thase was, however, dismissed. See further Miller CJ
and Goldberg Rroduct Liability (Oxford University Press, Oxford 2004) paras 131848; Miller
Medicinal Product Liability and Regulatioh76-182. It should also be noted that the wordgrtalucer of

39

40
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The application of this defence came up for consitilen in A v National Blood Authorit§’ The case involved
claims by persons who had received transfusiordaafd infected with hepatitis C. The defendantstended that
the defence would relieve them of liability frometdefect in the blood which, although the risk ¢oéiwas known,
the state of scientific technological developmemild not enable a producer to discover the existeéhereof in a
particular bag of blood at the time. The claimamtgued that the defence is applicable only wheeeethvas no
accessible knowledge through which the defect ct@lddentified. Furthermore, once the defect waswim it
became a "known risk". They also contended thdtntavn but unavoidable risk" was not within the pe®f the
defence offered by this provisih.Drawing inspiration from the decision of the Eueap Court of Justice in
Commission v United Kingdgffi Burton J held that the producer or defendant cawt rely on the defence
contained in Article 7(e) of the Directive and hakifollows:

"If there is a known risk, i.e. the existence of ttefect is known or should have been known in
the light of non-Manchurianly accessible informatf6 then the producer continues to produce
and supply at his own risk. It would, in my judgmebe inconsistent with the purpose of the
Directive if a producer, in the case of a knowrk risontinues to supply products simply because,
and despite the fact that, he is unable to idemtifwhich if any of his products that defect will
occur or recur, or, more relevantly in a case saghhis, where the producer is obliged to supply,
continues to supply without accepting the respalitsitior any injuries resulting, by insurance or
otherwise... [The existence of the deféstin my judgment clearly generic. Once thastence of
the defectis known, then there is then the risk of that defmaterializing in any particular
product.*®

Developmental Risk Defence and Sustainable Development

This section is devoted to a discussion of the sead contributions of developmental risk defercsustainable
development. The protection of human safety, endiaeat of quality of human lives and the protectidrnthe
environment are all part of the principal intersstight to be protected by sustainable developnagt,this is in
tandem with the objectives of the development#l disfence.

While it is the goal of every society to establishal economies which are economically viable, ssrwinentally
friendly and socially and economically beneficias, well as breaking new ground by adopting ideffgrte geared
towards achieving these objectives must equallyurenshat the environment and human safety are adelgu
protected.

Towards achieving these goals there is need tdkestda balance between the competing interests of
producers/manufacturers and those of the consurirgic, and so there is the need for the evolutidn
developmental risk defence.

As a catalyst for the breaking of new ground inmerof product improvement and product innovation,
developmental risk defence has sustainable developin virtually all facets of human endeavour whine must
also not lose sight of the multiplier effect of Bumntributions on human development. Some of tflaeénces of
developmental risk defence to sustainable developran be classified or summarized under the foligvsub-

products of the same description as the produgti@stion” have been subjected to criticism ongtteeinds
that they cloud the definition with complicationsdsalso limit the scope of the defence. See Milldrand
Goldberg RSProduct Liability (Oxford University Press, Oxford 2004) paras 1313235 for other points
of criticism.

44 [2001] 3 All ER 289. See further Miller CJ and @loérg RSProduct Liability (Oxford  University Press,

Oxford 2004)paras 13.94-13.97.

4 TheA case [2001] 3 All ER 289 para 50.

46 Case C-300/95 [1977] ECR 1-2 649.

4 For a discussion of the so-called Manchurian exaroiped by the court, see paras Miller CJ and Geld
RSProduct Liability (Oxford University Press, Oxford 2004) paras 1364 13.87.

8 The view has been expressed that, "if any, weighRecital 7 of the Directive, which provides that:

'Whereas a fair apportionment of risk between thedu person and the producer implies that the yred
should be able to free himself from liability if fiernishes proof as to the existence of certaimexating
circumstances..." Burton J merely referred to theppse of Art. 7(e) as beiriglainly not to discourage
innovation, and as protectingthe producer in respect of the unknowncénny'. See Miller CJ and
Goldberg RSProduct Liability (Oxford University Press, Oxford 2004) para 1319889. For criticism, see
Stapleton, Bugs'53S C L Revi225 1249.
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heads: economic sustainability; technological snatality; health and medicinal sustainability; ardst but not
least, protection of the environment. An attempt mot be made to discuss each of the above.

Health and M edicinal Sustainability

The developmental risk defence has impacted pefition the medical sustainability of society. Travdc caused
to date by unsafe products and the attendantitialihich has arisen arose from them in terms ofsptal and
financial liability until now has remained very gvious*In order to facilitate, and provide, an enablingieznment
to promote research and safeguard human healthdahelopmental risk defence was introduced. It arages
researches into various medicinal fields which wéhnefit mankind. Until now it has encouraged piageutical
industries to embark on research. This has letieégptoduction of new drugs which have increasedduity and
reduced the complications associated with some etang diseases that are life threatening. Resdashalso
stimulated sustainable design and development kgebs in hospitals and health care facilities whighmote
healthier, safer, and eco-friendly atmospherdsadtalso assisted in revealing that healthy behavsnch as eating
right and exercising, ward off diseases. These lageas are all the result of research stimulated the
developmental risk defence.

Economic Sustainability

Developmental risk defence has also positively iog on the economic sustainability of the envirentn With
the breaking of new ground, new industries andisesvare established. This directly and indirestiynulates
economic growth, provides employment, and incredSB® (gross domestic product) in both developind an
developed countries. One can imagine what an ecpndgthout growth would look like. In such an econgrthere
would be unemployment along with its attendant egugnces. Essential facilities which would havenpied
healthy living would be lacking, and the interestfuture generations in all areas of human, ecao@nd health
benefits would be jeopardized or seriously curthil&qually, resources which ought to be deployed the
provision of such facilities would be diverted tther needs, such as the payment of welfare packaggshe
provision of essential necessities of life to tleedy amongst a host of other obligations. Sucteasso would both
directly and indirectly affect growth and equalffegt sustainable development in all its ramifioas.

Technological Sustainability

The environment and society have changed from Wiet used to be in the past. The existence of medugts,
including personal and household products, modemneunication equipment, aerospace developmentstand
manufacture of new industrial products, are allgult of research made possible by developmeistatdefence.
These developments have, in no small way, congibtd the sustainability of the environment and alsntributed
to the enjoyment of life. None these would haverbpossible without the existence of developmeigkldefence.

Environmental Sustainability

The existence of modern-day equipment to ascettansafety of the environment is all the resultredearch
facilitated by the developmental risk defence. Tdtothe environment still faces many challengesh siscpollution
in the air, water and soil, global warming, etce significant improvements made in terms of theetyabf the
environment would not have been possible had itlbemn for the existence of this defence. The preserf
pollutants in the air, water and ground, along witle serious health implications, may have beemgain
unnoticed.

Some Controversial Areas of the Developmental Risk Defence.
A look at the provisions of Article 7 (e) which deavith developmental risk defence shows that &ntbiguous and
susceptible to definitional difficulties. Withouvsnding repetitive, it will be necessary to reproglithe provision to
enable us appreciate the issues canvassed unslsettion:
Article 7:
"The producer shall not be liable as a resulthig Directive if he proves...that the state of
scientific and technical knowledge at the time wienput the product into circulation was not
such as to enable the existence of the defect tsibevered or..."

From the above provision, "a producer of prodoéthe same description as the producer in quesisoambiguous
and susceptible to definitional difficulties. Thiew has been expressed that these words "cloudetir@tion with
inherent complications". They prompt the furtheery of whether they “refer to all producers of ,smedicinal

“9Seehttp://www.independent.co.uk/news/uk/home-neas/oow-disease-in-the-uk-what-is-bse-and-what-aee-t
symptoms-a6675351.html, on the mad cow diseasessed on 18/6/17.
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products or drugs of the same therapeutic claswbether] the definition embrace[s] a more conheresive group
of drugs.®°

Another major area of concern in respect of therpretation of the defence, is how to assess legast state of
scientific evidence. It has been observed thatdifendant is not expected to establish a worldveildgence of
knowledge of defect The defence should be applicable when the defénstamws that there is no previous
knowledge of the defect in the field with which $te# is expected to be familErThe relevant time to apply the
test as stated in the Act is basically to revolsauad the time of supply of the prodd2tvhile, under the Directive,
it is when the producer puts the product into datian>* The issue of relevant time is bound to createodlpm,
and it is of importance in an area where the gsifitae art is rapidly increasirig.The developmental risk defence,
in terms of its scope, does not cover unknown defas a result of limited general knowledge asenied by the
case ofAbouzaidv Mothercare(UK) Ltd.>® In this case, the lack of appreciation of the defeas not the result of a
lack of scientific and technical knowledge. The gtiem might be asked as to at what stage the iskaecess to the
state of scientific and technical knowledge wouetdme relevant for the purpose of availing a dedehaf the
opportunity of the defence provided by section 4ife)ine with the decision of the European Codrduastice in the
infringement proceedings, the court was of the vileat such knowledge must have been accessible dinte the
product in question was put into circulatitn.

It has been noted that uncertainty still surrouthesscope of this defence and its applicabilitingtances of defects
or risks that are known in general terms but atizedp unpredictable and undetectable in theirdecice’®

Conclusion.

The development risk defence has had a positivadtgn the sustainability of the environment gelhert strikes
a balance between the competing interest of theetyoand those of the manufacturer/producers oflyets. As a
catalyst for product innovation its contributiontimis regard is of great benefit to both the pregemeration and

%0 Miller CJ and Goldberg RBoduct Liability (Oxford University Press, Oxford 2004) para 13.31
o1 Miller CJ and Goldberg RBroduct Liability (Oxford University Press, Oxford 2004) para 13.31
%2 Miller CJ and Goldberg RBroduct Liability (Oxford University Press, Oxford 2004) para 13.31
3 Some special instances are also provided for.i@ed{(2) states: "In this sectidthe relevant time in

relation to electricity, means the time at whichvids generated, being a time before it was tratsthdr
distributed, and, in relation to any other produgans- (a) if the person proceeded against issope¢o
whom subsection (2) of section 2 above applieslation to the product, the time when he supplhe t
product to another; and (b) if that subsection duasapply to that person in relation to the prddtize
time when the product was last supplied by a petsamhom that subsection does apply in relatiothto

product.”
>4 See Art. 7e of the Directive.
5 Miller CJ and Goldberg RBroduct Liability (Oxford University Press, Oxford 2004) para 13.43
%6 [2000] All ER (D] 2436.
57 See case C-300/95 [1997] ECR 1-2 649, I-2 670 gararhere is, however, bound to be a problem in

establishing what accessibility connotes. For msta of such problems see Miller CJ and Goldberg RS
Product Liability (Oxford University Press, Oxford 2004) paras 131890. See also Griffiths (198JBL
222.

%8 Miller CJ and Goldberg RBroduct Liability (Oxford University Press, Oxford 2004)  paral3.104
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future generations. While not unmindful of theicrdms level led against the provisions of Artiglée), the benefit
of the existence of this defence in terms of itstdbutions to sustainable development outweighth switicisms.



