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Abstract: Human being has tried continuously during hisdmisto reach and also defifgstice.
Divine and non-divine schools and their doctrinevehdnad a central role through determining
justice. Legal system of Iran since last centuaied especially after 1979 revolution, has utilized
Islam’s doctrine in order to construct itself. What recognized through legal and religious
scholars as sources of legislation and basis @riom of sentencing is based on Islamic resources,
people’s customs, jurisprudence and somehow lematide. What is accepted unwittingly is that
acting as those rules say, contains justice argdribt necessary to notice the principle of justice
while legislating or making a sentence. Legal teatso have somehow become holly by
thoroughly following Islamic resources and in cauliction with Islamic- legal records; judicial
elements are not capable of being critical. Thigiimls process of legislation and disregarding an
institution for reviewing the laws and also lack s#nction for eliminating unfair rules, unjust
rules especially on expropriation and disregardiognership rights by governmental
organizations and lack of related laws for solviugh problems, trial prorogation are named as
main motives for writing the article in hand. Whtlee Holiness oriented attitude of government’s
power for rights abuses is an obstacle in ordeadoept some rules as unjust, there are some
Iranian scholars who had regarded justice debatelmssis. The article in hand is trying to pave
the very basic steps of constructing a modern lsgslem as the first one through the subject
“Critical approach to laws based on justice’.
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Definition of concepts

here are some terms used through the article thgth@ve been explained as below:
Law: the word law contains several usage in most oickvlis regarded as mandatory, way, rule, order,
customs, governmental orders, constant rules tihrdlug society, natural necessities and so on. dheept

of law is orders and commitments declared by thtegir the religion and the government demandaabsissions

to the society based on them. The general defindgfdaw is a general rule coincident for peophe order of whom

is known by that rule. This criterion is expresi@®ugh Formal and substantive concepts.

The formal concept of law contains the formalityitsflegislation which is mentioned within the el#i 58 of Iran’s
constitutional law: “The functions of the legisletuare to be exercised through the Islamic Consegt@&ssembly,
consisting of the elected representatives of thaplge Legislation approved by this body, after goihrough the
stages specified in the articles below, is commateit to the executive and the judiciary for implatadon.” The
most important mandatory rules in Iran are legesldiy the parliament, established by the congtitati law. Beside
the parliament, “Recourse to public opinion” isaeted as sort of legislation function (article 3&gluding some
conditions, the approvals of internal commissiohthe parliament are valid to be law.

Substantive law: The law scholars have definedsittransitional legal rules of the competent govesninfor
enforcement and legislative which includes all bigd(Katuzian, ibid.). In a general sense, the téam as it is
substantive means the proposition or set of prdiposi which include mandatory rules or conditiodefault rules
that is legislated by a competent authority andexscution is warranted by sanctions (Kadkhodéd, 43). Law
enforcement and a related authority is a necegsitgefining law. The mere verbal or written existe could not
have an impact on subjective relationships andettsrould be a capable to be responsible for trgimind
maintaining the implementation of the law (Javadifiiri392, p. 74). Having the deference and enfoergm
descriptions, other kinds of orders or out of lagfimition namely requests, threats, and moral est(Hart, 1392,
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55 minutes). Rules are a set of communication pod$ocontaining specific messages through whiclividdals

contact (13,2011:Carvalho). The discussed mearfitigedaw in this paper is the rules legislatedtoy parliament
according to the formalities and conditions mergirthrough the constitutional law (Katuzian, ibidQ) The
decisions of the Executive are to applicable winay fare in contrast to the state laws and legaligians. Thus if
they are unfair, they could be reversed by the adtnative justice court (Article 173 of the comstion). Although
in Iran the main source of law is the resolutiorfstlee parliament, there are other institutions imed.

Administrative decree issued by the Supreme Leadsnplutions of the Expediency Council and religidexts of
which judge have to find the sentence in the alsesfclegal resources. According to the authoritytiodse
institutions the fairness through their resolutiansl sentences is referred here.

Justice: justice is referred in this senses: equality, eratlon, rebate and taking easy, endurance and gaitiay
(Ibn Manzur : 1414, C-11, the following words oftlae). In Islamic law it also means the strendtigiving up of

doing sins and keeping to do religious obligati(@azvini: 1419, 18).

Types of justice: According to the definitions afsfice, the following types have been discoverediifferent

realms:

Justice is divided ratinal, customary and legabading to the ruler. (Akbarian: 1386, p. 26). Thttade of those
who recognize reason as the source of justice silleased on the nature and objects of universargéorder and
purpose of creation. In contrast, some recognieefdfth and human emotions as basis of justiceuian: 1388,
vol. 1, p. 624).

Adaptive Justice: With the consent of the peopla specific group, such as elite on somethingpitilel be fair/just.
Bertrand Russell states: "Justice is what the ritgjof people know it just" (Katuzian, ibid, 621¢ontrary, many
scholars such as "Aristotle" and "Lefebvre" do see justice as a subordinate for public opinionfehere
recognize the opinion of the most righteous peaglehe basis of justice (Katuzian, vol. 1, 626 Nistdtle in his
Ethics divides natural justice to legal divisionathral justice is the rules matches the natureeofpfe and objects
and is not related to personal opinion and rulemgistory, vol. 1, 611). Contrary, legal justicemanifested
through legislator’s orders. Katuzian writes: "THatural justice is ideal and natural and legaligests deducted
from legal data” (Katuzian, ibid). Natural justicealso called real justice or self-governors. Thirgd is based on
what is really justice and is not related to hurnaderstanding (Akbarian: ibid., 29). Thus, soméart in Islamic
law have known the subject of justice rule as featice and believe that customary justice is omdferred
occasionally as a Demonstrability standard for @iscing real justice. This theory is called “Fidfeory of real

to the rules of Islamic law, the prevailing thougiitjustice in Islam and Iran law, in fact, is onigal justice
indicated through customary justice rules (Akbariad), or "??7? justice" (consistory: ibid., 623heTlegislator of

Islamic law is God declared through Holy holly Qurihat was revealed on Prophet Muhammad (peace PBUH
The main goal of the Islam is worship closenessad that mentioned in these verses: “Tell themp#0ple of the
Book, let us come to an agreement on that whicleismon between us, that we worship no one but &uodimake
none His compeer, and that none of us take anyofbelord apart from God." (Al-i- Imran, 64), “Dse to whom
We have given the Scriptures rejoice in what Weersant down to you; but some of their factionsateeme of it.
Tell them: "I am commanded to worship only God, antlto associate compeers with Him. To Him | gall, and
to Him is the destination.” (Ar-Ra’d, 36). Howevestablishment of justice is also on the goalsst#nh such as
mentioned: ‘We have surely sent apostles with céégms, and sent with them the Book and the Balasmehat
men may stand by justice; and We sent down irorclvbauses much distress but also has advantage®efgrso
that God may know who helps Him and His apostleseoret. Verily God is all-powerful and all-mightyAl-
Hadid, 25). Here the main purpose of prophetstimduced as establishment of justice among pe®&alkance here
may mean religion (Tabatabai, 1374, vol 19, p 30R)air laws and regulations ( Motahari: 1389, 152).
Establishment of justice by prophets is possibl@lopane and social scale rules (Motahari, ibid).

Making these rules and laws is done by Quran, Ratophd Imams as a substantive theorem which méahshte
nature of objects is considered through Islamigslaion (Motahari, 287). However this rule makiisgnot based
on examples of the legislation time, but based oncjples and titles (Motahari, 289). These rules @errence
while they are divine in accordance to real intexyesd corruptions of human life based on reasashfnasani,
1385, 186). Regardingly it is obvious that the legjacourse of Iran is not the same as that ofridaoundation.
Iran’s legal system tries to follow Islam law thgbulegislation. Those rules and laws which are dasethe exact
religious texts cannot be criticized by justicenstard. The other rules may be matched with justides
(DaneshPajooh, 1391, 201). These rules are knowpriamry rules. The others are secondary or adindtige
rules, considering justice while legislating seamydrules is necessary (DaneshPajooh, 204). Alendrelary and
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administrative rules, justice rule is the basis andase of conflict the rule is reversed. There sgveral rules in
Islam confirm this state. Accordingly the legiskatoust consider justice and does not see religammments as
religious rules while they should be criticized jogtice. The judge is the one who execute the lagvenay not be
influenced by legal principles but rather he sharddsider his conscience and in legislator’'s sielne has to obey
justice rules having the law and logic in his hanfisus in the article in hand, talking about legsitice we also
hold in mind judicial or legal justice which marste legal, social and mental realities and the roitdiakes from

courts hierarchy and the obligation of law enforeain The judge is not in the serve of the powet iz chosen
him, but he is in serve of justice and use lawiasrtean for his ideal (Katuzian, vol. 1, 619).

Equity: equity is close to justice so that they are usedgside many times. However, equity in its sulstahas a
softer meaning rather justice. Justice and equali¢ytools of pleading; meanwhile equity is closesthics. It is
used through formal and substantive law. For instasome elements are involved while deciding ire cafs
uncertainty about the right for access to wateaaftream, equality is assumed. Equity is used bwqaality
meaning. Through deciding in accordance with ca@rsm some non-legal elements are involved (Langrd887,
no.260). In Islamic law, the equity rule is moreddbeside justice rule amak rule. The examples of enforcing this
rule are more seen through financial cases or vel@mant and defendant are similar in terms of enad so the
sentence is to divide equally (Akbarian, 1386, B&)wever through the article in hand another meaoinequity is
attended.

Therole of justice in law: according to the forth article of constitutioralv ‘All civil, penal financial, economic,
administrative, cultural, military, political, amather laws and regulations must be based on Islanteria. This

principle applies absolutely and generally to alickes of the Constitution as well as to all otHaws and
regulations, and the fugaha' of the Guardian Cduwarei judges in this matter’. The same state is $kmugh the
introduction and other articles of the constituéiblaw. Islamic laws contain orders from the momeiformation

of the embryo to the doomsday through which weattending the social rules including justice andeor Quran as
the constitution of Islam contains 500 verses ariad@ommunications of humans. The rules deduatech fthese
verses are decisive and respected by all. Some rtles are derived from the procedure taken biyhwbphet and
Imams hold as Islam’s rule after making sure ofwthkdity of its authentication. However there amme rules and
orders known as Islam’s which are deducted by I'Sauientists according to Quran, procedure, cosiserand
reason as the main resources. Nowadays accordiagitte 5 constitutional law ‘During the Occultti of the

Wali al-Asr (may God hasten his reappearance), ithgah and leadership of the Ummah devolve uponjtke

(‘adil] and pious [muttagi] fagih, who is fully aveaof the circumstances of his age; courageousyresful, and
possessed of administrative ability, will assuneergsponsibilities of this office in accordancehnirticle 107.

Although he is the leader, the legislation is gpoesibility for legislature according to constitutal law. The
parliament is elected by people’s votes. Howeverrttembers of parliament are experts in severalditiey are
not lawyers or Faqgih to be aware of Islam’s ruleslbconstitutional principles, so a council ofvger and Fagihs
assess the approvals of the parliament not be stgaonstitutional or Islamic laws. In addition, vehconsidering a
case if the judge does not find the sentence throwuiten laws he must refer to Shari'a laws inartb solve the
case. In spite of all legislatorefforts, accordihg complexity of the today’s society and necessityjtihad, it

cannot be said that all rules and laws are explitite rule of god to be holly. These rules areebasn human
reason legislated by members of parliament and ey contain mistakes. Interpretation of thesesrigealso done
by human who is influenced by his social environtn&he justice suggested by social and economiesyso the
judge is the guidance of his reason to interpretllws and it is possible that his preferencesraigjudges are
involved. The rules translated from figh are in sasituation. The opinion of Fagih is inspired byiab and

economic requirements. It is obvious that theyrarethe rules of god (Katuzian, 1388, vol.1, 608)us criticizing

the rules and laws and also administrative deaeadsapprovals of other institutions is possible ariRequisite for
dynamism of figh and law. Researching through lliégets suggests that judges cannot cite justidependently
and must be in accordance with legal texts or figda justified theory according to interests thioug the

religious theorems.

just structures: one of the principal requirements of justice blsament toward the society are just and fair
elements and structures. Regarding the subjetteoéitticle in hand some examples are mentioneduRmgtion of
innocence, the right to fair hearing, independert inpartial tribunal established by law (artick¥) 3the right to
defend by accused, the right to choose an attoondyave one for free in case of insolvency, prdtdhiof being
bound to testify, confess or oath. If a verdiatniade in contrast with these principles it is ndidvéarticle 35 & 38).
Whoever has gain a property according to law hasitiht to enjoy it as he decides however accortbrayticle 40
‘No person may exercise his own rights as a meéreomstraining others or violating the public irgst.’” Such
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elements and structures help to found a fair astl gystem. In addition the fundamental role ofnstarules
through Iran legislation has caused reinforceménh® rules to be just. Regardingly the courtsttryexecute the
exact implication of law texts and in case of defaefer the Shari’a. Although the mentioned clégnacceptable
according to the accepted theory of justice throtighlslamic rules, but in unwritten cases accgdim rational
base of rules there may be some doubts aboutftieiess.

Possibility of referring justice: the judges have to sentence according to law. $e cf lack of a related law or
legal rule or their Ambiguity and brevity they shduefer to religious texts. This is manifested #wd the article
167 of the constitutional law and article 3 of tiw in which it is added that referring principleat are not in
contrast with Shari’a is also permitted. Article42df criminal procedure law admit only Shari’aaralid advisory
opinions resources, however in article 374 of the faw using general principles is mentioned.

Shari'a resources are only Quran, procedure, causeand reason. Consensus of Fagihs is acceptdlike itv
implies a procedure of prophet or Imams. Referdtiger resources is possible only by Shari'a saésnti By valid
advisory opinions, some mean opinions of thosehfagvho are certainly titled so. Contrary, some to@nthe

opinion of those fagihs who brightly consider tivae and geographical requirements as such (DehAl38i5,

300). Referencing these resources may simplifiteyrieg justice through the legal sentence; howediferences
between examples of resources and advisory opirdodsalso lack of specialty toward judges for déidgcrules

out of Islamic resources in one hand and not memgthe rules which are exampled to be new acogrdd

present time and geography on the other hand,digtieig the right is going to be difficult for judgeEspecially
some aspects exist in the absence of others spébate’s rights may be offended by Ambiguity ameMity of the

law. For instance the government may Expropriate@ssess some lands according to ambiguous laarsién to
follow some development projects. The legislatos kansidered some conditions for such Expropriatibran

organization proceed to such action disregardiegntientioned conditions, if the owner does not havefficial

titte he may face difficulties through tribunal. §leivil law recognizes one as owner while he hasagoofficial

title, on the other hand one is the owner whileobheupy a land whether or not he owns an officid.tin such
cases when the government possess a land the ewlhstart a pleading while the civil courts do nle¢ar such
cases and refer the case to the administrativeegusburt and the latter will dismiss the case atiog to lack of
official title. The owner has to follow the tribuniam a different way in which he should first protleat he has
legally gained the ownership so that he has beempetent to have an official title and after thatdam claim
against the government, a process which usuallyesabopelessness and hatred from the law. Theéwwuwif such
problems are not mentioned through Islamic law uesgs and the judge can consider justice whilegugeneral
principles, namely prohibition of loss and damage @he prohibition of abuse of rights.

Another example which may cause displeasure ofdamtaining injustice is the act of maintaining tieage of
farmlands. This act implies that any kind of CHAN@tough the usage of such lands likewise buildgngnown
as a crime. This prohibition is against the propeight and allows any interference in one’s owivaey by the
government through which even trivial repayments titted as crime. Such implications are in contraigh the
principles of private property which may cause Bésas in addition to justice obstruction. In suelses the judges
try to prevent injustice by citing general prin@g] although it is another difficulty to define theneral principles
themselves that make another obstacle to cite thexase of unjust laws. This makes general priesipimbiguous.
* Legal principles: linguistically principle meanstbasis and foundation of something or what thé&limgj
stands on. The termly meaning is close to the &xioe. The term principle is known as principlésigh
through the Islamic figh and there is knowledgeoggized with the same title which is defined asttied
for deducting religious subsidiary rules of Sharilhis definition is aimed to be discussed towdrd t
article in hand. Principle in terms of foundatiardabasis is mentioned in four meanings by figh taiso
» Apparent or Preponderant: a word which inexplicitiyplies to the meaning and this implication is in
accordance with philologist’s opinion or rule ofd@r custom. Toward civil law one who deals, it eprs
to be his own deal (article 196) or the article 26@ivil law identifies the debt in case of payimpney to
other person.
* Rule: it is a general statement which is compitethe minor examples based on which the sentencbea
issued. Rules are current through all legal subjeciding the description not to imply a specifieet
(article 291 of civil law) such as the validity oéntracts as a principle which is mentioned inclt223 of
civil law. One of these rules is the prohibitionlo§s and damage. If we recognize it as a legakipie,
when executing law will cause injustice, applyifgstrule may be helpful in order to prevent injosti
This rule is deducted from a Hadith of holly propreeccording to which anywhere that a rule or secge
may contain harm it is not applicable.
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* The other meaning noted is “istishab”. This rulegputed toward legal language to be “statemesbofe
status to be continuous in a posterior time that bheen proved for the prior time while its alteroat
cannot be approved. In istishabthe subsequent doubt regarded due to former certainty. For imsg¢ain
article 198 of civil procedure code it is mentiortedt if someone is approved to be responsible fdebt
or payment its continuity is assumed.

* Reason: when it is said that this theory is derifrech law or custom, it means that law or custom its
reason.

Toward these four usages, thae is closer to be legal principle. However there differences between legal rule
and legal principle. Legal rule itself is a legehmdate and is not efficient for inference or deiucof sentences as
a general standard, such as the validity of coidesabout contracts. Moreover the article 303 @& thvil code
declares a rule as it says: ‘one who has gainece smoperty without being entitled is guarantor fioend its
benefits.” The main difference between rules arndcgples is that legal principles are comprehensnan rules and
several rules may be derived out of it namely fomeaf contracts, the validity of contracts and etc.

Through Islamic law term legal principles is nosalissed as much as it is though common law. Wiainigar is
called figh's rules. These rules contain orders s@atences of Shari’a conformed to subjective averitey are
deducted from Quran and Hadith. Islamic fagihs déethe sentence out of Quran, procedure and rulesrsensus
and reason in case of facing a new subject or eyerbrding to lack of records for term legal piples towards
Iran legal system its ambiguity gets more. Thedlegor refers it so vaguely in article 3 of theilcprocedure code
as solution of cases in absence of law. Here the teiises praxis” may also be used to accept Iggaiciples
based on it.

Scholars of common law have defined legal prings legal norms and normative rules or standaadedoon
which the law is legislated. These principles afes that are applied before law and have realtanbs. Becker
has introduced legal principles as ‘set of rules t#re not mentioned through the laws however ezceped as law
by public conscience in a certain society.” Thesalities are one important resources of law andmdgudge
cannot find the sentence throughout the laws herefam to legal principles. Legal principles arset of guiding
sentences that dominant on written law as its adwad explainer.

Indeed the legislator considers some principledesMeigislating as a source, for instance prohihitid abuse of
rights orfulfillment of obligating.However is it gsible that they exist out of legal texts? Answgtinis question is
dependent on legal principles. The scholars haferexf five answers: 1- raised from natural law dastructed by
public conscience and social demands 3- publicoousind special custom of legal scholars and juridgmce 4-
reason and equity 5- legal spirit

Legal principles gather with every one of thesedasd construct the foundation of civilization dadal system of
a country. Realizing and protecting them is a m@amaintain ethics, order and civilization of thecety. The
constitutional law of Iran has mentioned some efttin chapters ‘general principles” and “the rigbtpeople”.
The most fundamental legal principle in Iran is thke of justice. As if Imam Ali (PBUH) notes it #ke head of
affairs. This principle is dominant over all otharsd the other principles and rules have to bepnéed according
to it. Citing justice rule through Iran’s law magve beaccording to Islamic laws, however the ficte of article 3
of the civil procedure code which is the permission referring legal principles, prohibits the juggo cite the
Shri’a if he see a contrast between it and lavs iih contrast with Islamic law according to whitte judge must be
a fagih. Holding the note the law must be appliedny case even if it is against the Shari’a sbithia against the
justice. On the other hand the judge cannot discetfee law, due to the legal consequences. Howthnae are
some judges that consider justice while sentencing.

Although the possibility of referring justice whifacing an ambiguous or vague laws is acceptablagprovals of
the parliaments, but this procedure is not seeautiir the regulations of other institutions. NagoExigency
Council proceeds to legislate in case of disagreerbetween parliament and the guardian council raieg to
social demands.

Moreover, in some cases the supreme leader may éssadministrative decree which means a decreeddsy the
leader based on Shari'a through some Exceptiorralirtistances temporary, through which all interestd
consequences should be regarded. Such decreespense to social demands without changing Islanhés. An
example for such decree is the sentence for egualiblood money for Muslims and non-Muslims. Aadimig to
authority of the supreme leader justice towarddlgecrees is more regarded than parliament.

Notwithstanding the two legislation institutiongnainistrative decree and Nation's Exigency Courleijislates
according to social demands, it is not possibleefer justice in order disobey them. Justice beingpurce for
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legislation or law enforcement is a new subject tlegeeds more research which is been tried by thisléture during
recent years. For instance article 1082 of civdeovhich is deducted from figh, issues that whemnrimge occurs
woman is the owner of dowry and in case man'’s iefusef paying it she can proceed to a tribunal etenman be
imprisoned. But recently an act has been passgrhbtiyament that limits the amount the dowry for gfhiman can
be imprisoned so that the law is going to be mose §nd adaptable to social demands.

* The role equity toward Iran law: the similarity tveien justice and equity, suffice the above mentone
debates about equity. However the attitude of #ugslator on equity and also that of law scholard a
fagihs implies positive opinion of equity in Iraami. However this reference is often in absence lefjal
or Islamic rule. In such usage equity cannot begeized as a source of law from the official pahview
the sentences based on equity are just supportétebypersonal judgment. From realist point ofwiall
efforts of a lawyer are concentrated on makinggsitright”. Regarding equity is an ethical objegguity
cannot be known as a rule due to its fusion teediffit circumstances.

» Katuzian says about the concept of equity: ‘egistyague feelings of justices that is formed in geo
while executing legal rules and adjust them. Thiofigh theories quit differs justice. Equity is dipg
when parties are equal in evidences but justieg@@ied when parties do not have in hand a proofHfeir
claim. However some have named equity and justica eesource for deduction. In spite the difference
between equity and justice they are kind of simitatot rule however some have a different idehe ‘t
requirement of justice and equity is probable adance between idea and reality. But the contetdta$
definite accordance between the’'.

In Islamic law in case of absence of a definiteopr@Gircumstantial evidences and principles havédaegarded.
Circumstantial evidence is prior to principle ahe walidity of Circumstantial evidence is accordaith reality to

some extent while principles lack such validity.eTlbt rule is a Circumstantial evidence and is iptaojustice and
equity rule. Some Islamicscholars note that equaityl justice have to be regarded through legislatod

enforcement based on which the leader rules amdait be in contrast with the rights since that isatvbrder
requires. However towards tribunals justice shdadatonsidered unconditionally.

It is to be concluded out of Islamic scholars tthetir attention to rule equity is the same vaguedirig of justice.
Although the content of equity rule implies somethclose to the lot rule, if it differs the wisesaxyisit is closer to
justice.

Conclusion

Iran laws are derived from Islamic resources afai rules are accordant with real justice siftytare issued
by God. However it is to be doubted that how maithose just rules are now accessible for us. Thezdhere is a
difference between rule of Shari’a and rule of Figlhe former is a divine rule and the latter isealuttion of an
Islamic scientist. Yet the holly Islam has got soratonal principles based on which the Muslims salve the
minor issues. One the fundamental Islamic rulggssce that should be considered in the proceskediiction. The
laws of Islamic republic of Iran are derived frorhi’@ figh and in some cases they are a mere trémslaf figh
rules disregarding the justice. Constructing asitition for criticizing the laws and having a freaémosphere for
such action and proceeding legislation accordinggtce and equity deducted out of Shari’a andcewigraxis, will
cause to have a regular and Islamic society. Wheet discussed through the article in hand was aassess for
possibility of having discourse of criticizing thaws based on justice and the necessity of morearelses on
Islamic rules for legislation. What is been follavescently by some Islamic authors and scholars.
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