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Abstract: Hardly is there a day in Nigeria when there arenews on the pages of newspapers
that a labour union or the other is giving ultinratto the government of its intention to embark
on strikes. In fact, strikes have become so ramipatgeria that even our courts will be prepared
to take judicial notice of them. The strike embarkgon by (ASUU) Academic Staff Union of
Nigerian Universities some time ago, spanning atnsds (6) months is a pointer to this fact.
Some health workers are also currently on striké tinis has affected the operations of most
public health institutions in the country. The abmbservation therefore underscores the urgent
consideration of collective agreements as a cdmndisolution mechanism in labour matters. This
paper therefore considers the issue of collectgreeaments and contracts of employment under
the Nigerian law and the urgent need for refornfforis are made to discuss the legal status of
collective agreements and the impact of statutesalective agreements. The issue of the
controversies surrounding the enforceability oflediive agreements and the general attitude of
the courts are also considered in this work. Thilarconcludes that, if industrial peace and
harmony is to be achieved, employers, includinggbeernment and all the stakeholders should
take collective bargaining and its implementaticgryv seriously. Necessary suggestions and
recommendation are also made in this work.

Keywords:. Strikes, Collective Bargaining, Collective Agreerterindustrial Peace, Contract of
Employment.

Introduction

bargaining in resolving industrial disputes in viefvits advantages, the general attitude of thetschas been
that of reluctance to enforce the outcome of ctilledargains.
“Collective bargaining gives employers and représt@res of employees avenue to maximize the proocdss
consultation and discussion which is the foundatibdemocracy in industry. It is a surprise tha gourts withhold
enforcement from the fruit of these strenuous dasjgChianu, E., 2004)

I t is inconceivable and indeed ironical that desefferts of the government at encouraging the dsmltective

The position of the report of the Commission on Review of Wages, Salaries and Conditions of sereicthe
Junior employees of the Government of the Federatimd in Private Establishments in its report alspport the
relation (1963-1964). states there of collectiveghiing to industrial peace that “Government emagas
collective bargaining in the belief that it morecsessfully guarantees industrial peace and ensiabslity in
Labour- management relations than compulsory measnforced by legislation (Yesufu, T. M. 1965).

It is against this backdrop that this work is cawned. This paper attempts a critical analysis ofiective
agreements and contracts of employment, considersfunctions and legal status of collective agre@men
relation to contracts of employment, impact of @es on the enforcement of collective agreemerits, t
circumstances in which an employee in a contaangployment can enforce the terms of a collective@ment.
This article further observes that collective agreat is a veritable tool for achieving industrialage and deplores
the attitude of the courts in their reluctance andefusal to enforce collective agreements. Thieewis therefore of
the opinion that if industrial peace and harmorg/ tarbe achieved, then all stakeholders, inclutiregemployers,
government, employees and indeed the judiciary ntake the principle of collective bargaining and it
implementation very serious
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Definition of Basic Terms and Concepts

In order to fully appreciate the issues discussethis paper, it is expedient to attempt a defwnitend or the
meaning of the following terms.

Collective Bargaining

Collective bargaining involves a process of coraidh and negotiation of terms and conditions oplealyment
between employers and workers, usually througtr tlegiresentatives. It involves a situation where Workers
union or representatives meets with the employerepresentatives of the employer in an atmospherautual
cooperation and respect to deliberate and reackeagnt on the demands of the workers concerninigicer
improvements in their terms and conditions of emlent. It has also been defined as those arrangsrneder
which wages and other conditions of employmentsettded by negotiations and agreement between atoger or
association of employers and workers organizdtion

Collective Agreement

Collective agreement is defined by the Trade Disphtt ad “any agreement in writing for the settlement of
disputes and relating to terms of employment angiphl conditions of work concluded between (akerployer, a
group of employers or one or more organizationsesgnting employers on one hand and (b) one or mnade
unions or organizations representing workers ordilg appointed representative of any body of wmsken the
other hand”.

Consequently, a collective agreement is any agreemade by or on behalf of a trade union or trageig on the
one hand and one or more employers or employassbciations on the other part, relating to oneore of the
matters contained in Section.47 (1) of the Tradgplies Act. Essentially, a collective agreemens ldgwn the
guiding procedures which will govern the relatiopshetween the parties, by providing, for examte, the
constitution of any joint body, or the procedurebtadopted in the event of a dispute or disagraeritealso lays
down pattern of the terms and conditions of emplelynwhich are to cover union membérs

Contract of Employment

A contract of employment is defined as “any agresmehether oral or written, express or implied vy one
person agrees to employ another as a worker anhdtther agrees to serve the employer as a wotker”

The contract of employment deals with the relatijmsbetween an employer and employee. It is aldleca
contract of service but this is different from antract for services, under which an independentreotor is
engaged. The contract of employment is the bedoodundation upon which an employee must basedss”"

Collective Agreements and Contracts of Employment

The issue for determination here is whether an ey can directly enforce the terms of a collectigeeement,
though he was not a party to it. It is pertinentateo quickly look at the impact or effect of staegion the
enforcement of collective agreements as this widll#e us to clearly provide an answer to the afergianed issue.

Section 22(1) of the Trade Union Abttprovides that Nothing in this section shall enable any courtritegtain any
legal proceedings instituted for the purpose ddatly enforcing any agreement.....or of recoveringndges for any
breach”of the agreements mentioned in S.22(2). Sectio22Zd) prohibits the enforceability of any agreerme
made between one trade union and another. Suckeragnes by virtue of subsection (1) can neither ibectly
enforced nor damages recovered for their breackolild appear that since a trade union by virtuSegtion (1)
subsection (1) of Cap 437 means any combinatiomookers or employers, therefore an employer’s dasoan is a
trade union and any collective agreement betwetgad union of workers and a trade union of employell be
caught by the provisions in S.22 (1) and (2) (d).

Section 22 (3) further provides that “Nothing isteection shall render unlawful any agreement ropatl in S. 22
(2). Consequently, a collective agreement betweentiade union and another is lawful. Although eagnents may
not be directly enforceable, they are neverthaletawful by reason of the provisions in subsecBostated above.
It must also be stated that Section 22 (2) (d) da®sin any way affect a collective agreement leetwa trade
union of workers and a single employer or a nuntbeingle employers.
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Section 17 (1) of the Labour Act 197grovides that except where a collective agreempentides otherwise, every
employer shall provide work suitable to the emptgecapacity everyday the employee presents hinaselfis fit
for work. According to Chiarfuthis provision is indicative of the fact that gamhent really intends collective
agreements to be binding and that in no known detisas reference been made to this provisionge tligerian
judges to enforce collective agreements. It isdfuge appropriate to consider the common law ad aslthe
position of the judiciary on the enforceability otherwise of collective agreements vis a- vis @i of
employment.

The common law position on the issue of enforcégtnf collective agreement is that such agreemargsbinding
in honour only and that the parties under sucheagesmts does not intend to create legal relatiohs. [€ading
English case which Nigerian courts have consisteagiblied over the years is the casd-ofd Motor Co Ltd. v.
Amalgamated Union of Engineering and Foundry Workers®, In this case, the Ford Motor Company negotiated
an agreement with nineteen trade unions which igealvthat “at each stage of the procedure set mouhis
agreement, every attempt will be made to resolgeeis raised and that until such procedure has baered
through there shall be no stoppage of work or ottweconstitutional action”. In 1969, an applicatiéor
interlocutory injunction restraining two major irgttial unions from calling an official strike coaty to the 1955
agreement was brought before Geoffery Lane. J. ddwet was called upon to determine whether theigsart
intended the agreement to be legally binding. Hisdship held that they did not because there wadittaate of
opinion adverse to enforceability at the time, and having so found, the plaintiffiéefd in their application.
As to whether an employee can enforce the ternasoollective agreement against his employer anel wigsa, the
courts in Nigeria have consistently maintained that enforcement of collective agreements will ooéypossible
when they are expressly incorporated into the eohtof employment. IrJ.B.N Ltd V. Edet*", the plaintiff
contended that her dismissal was wrongful becatisgas in breach of a collective agreement between h
employers and her trade union, Uwaifo JCA, whilédimg that there was no breach of the collectivecament
opined as follows:-

“No individual employee can claim to be a partythat agreement. In other words, no privity of

contract arises between an individual employee kisdemployer by virtue of the agreement. It

appears that whenever an employer ignores or breachterm of that agreement resort could

only be had, if at all, to negotiation between theion and the Employer, and ultimately, to a

strike action should the need arise.... It is not dorindividual employee to found a course of

action on the agreement to which he is not a paity”

In practical terms, it is difficult if not imposdéfor collective agreements to be incorporated ihie contract of
employment because most of them are made subsedoetite commencement of the employer-employee
relationship. In the case dfexaco (Nig) Plc v. Kehinde®, the employer/employee relationship started in1198
while the collective agreement was made in 1989yatdhe court held that it was not incorporatdd the contract
of employment. The view of non-enforceability hagrefore been severally criticized by many acadsmiho
consider that the issue should now be criticallydod&ed at to really ascertain

the true intention and indeed the conduct of theigsmto the agreement after it has been signedfead of the
general view that such an agreement is not enfbleamce it is not incorporated into the contreicemployment.
Indeed, Wedderbutf was of the vievthat “the question of enforceability of collectimgreements is not yet finally
closed, but until there is more certainty on thénpof incorporation, it can only be regretted tithe common law
doctrine of privity seems to create some uncenaatout this section of the lahf”.

Essentially, there is no reason why collective egrents should not be enforceable where there ifepee to the
effect that both parties to the agreement havedetin it. This is in view of the Court of Appeabigcision in
Cooper ative and Commerce Bank (Nig) Ltd v. Okonkwo™", the letter of dismissal stated that the emplayas
being dismissed for violating a clause in the atilee agreement. At the trial, the employee soughely on the
collective agreement but the employer objected stated that the agreement was unenforce#@ipabio JCA
dismissed the employer's objection since the enwldyad relied on the collective agreement to disntie
employee. The decision is undoubtedly more progresthan the observations dfdozie JCA in African
Continental Bank v. Nbisike™ that the agreement was not enforceable notwitdstgrthe fact that both parties
had in the course of their relationship relied lo@ tollective agreement. Rather, the learned &usfithe Court of
Appeal preferred the views expressed in “Chitty ©@ontract” that “the legal status of such an agraenie
doubtful™.

There is therefore no doubt that the views exprkdse Ubaezonu JCA in African Continental Bank v.
Nwodika™ is more instructive and should guide the courtsléeiding whether or not a collective agreement is
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binding. The learned Justice of the Court of AppeEzderved that whether or not a collective agreerisebinding
on an employer in an individual employee’s actibowdd depend on (a) its incorporation into the cacttof service

if one exists (b) the state of pleadings (c) thiglevce before the court and (d) the conduct ofpédmties. In actual
fact. Common law agreements have always been fauodéoth express and implied terms.

Moreover, most of the Nigerian cases where theeissfuenforceability of collective agreements havisem, the
position of the employees had always been that e entitled to certain procedural conditionscpoEnt to
termination or dismiss&l' and there is no ambiguity whatsoever about suckigions that the courts should be
reluctant to enforce them.

It must also be emphasized that one of the reasdnsthe courts have often refused to enforce ctillec
agreements is based on the principle of privitgaitract. This is because the agreement in questibaetween the
employer’s association on one hand and the tragmsion the other hand, the individual employee vghseeking
to enforce the agreement is a stranger to thedcting, hence could not enforce the contract basethe privity
rule™".

However, in most other jurisdictions, the privitye has either been abolished or consigned toubktbih of history
in the interest of justice, equity and mutual uistiEmding of the parties. Statutes have also beaect@mto confer on
a stranger to contract the right to enforce a tietended for his benefit".

Also most modern legal systems have a much moxéfeeattitude to the issue of who can enforce matrewt. In
the United States Of America (U.S.A.), contract kliews a thirty party who is expressly describedtee intended
beneficiary of a contract to enforce those rightsfact, in some USA cases, third parties have ledlmwed to
enforce contracts that do not expressly name thdrare the purpose of the contract is clearly tcefiesomeone in
their positiot’. Catherine Elliot and Frances Quinn in their Bdblsuccinctly concluded that “the sheer number of
exceptions to privity mean that in practice it @sigewer problems than might be expected, but neatigs have
argued that rather than complicate the law witimsmy exceptions, which are difficult for the commalworld to
follow, it might be better to abolish the doctric@mpletely in relation to contractual beneffts".

In view of the aforementioned and the attitude afrts in other jurisdictions, there is no justiflbeason why the
Nigerian courts should not make collective agreamenforceable on the ground that a union membmotis party
to the contract. Moreover, it must be said that e employer terminates an employee’s employméhbut
following the terms and or procedure laid downtia tollective agreement, the employee should fzegasition to
make a case for the declaration of the procedube ta nullity.

Conclusion

This paper has considered the issue of collectiveeanents and contracts of employment under therldig law.
In so doing, modest efforts have been made to iaqato the legal status of collective agreemestsvall as the
impact of statutes on the enforcement of collecigeeements. The crucial question begging for awanis and
will always be, what is the essence of collectiaeghining if there is so much controversy trailthg enforcement
of its outcome, which is the collective agreemewtfy is it therefore necessary to go through theurg of
collective bargaining when there is no guarante the resulting agreement will be honoured. Néyran
unsuccessful bargaining and failure to comply iliida agreed terms will lead to industrial unrest apdeavai™".

Of course, there is no doubt that resort to indaistiction and strikes appear to be the most pobeans and option
open to workers to enforce collective agreementxlcoded with the employers who often treat workeith
disdain, disrespect and sheer insensitivity. Inwid the above, this writer strongly believes ttis courts have an
important role to play in ensuring that collectagreements are enforceable unless a contrary iionestexpressed
in the agreement. As explained in the article,situnreasonable to conclude that collective agretsmare
enforceable only when they are expressly incorgorat the individual contract of employment if thaés evidence
to the effect that both parties have relied onageement. Suffice to say therefore that, whetheoba collective
agreement is binding on an employer in an individemployee’s action should depend inter-alia on its
incorporation into the contract of service if onéses, the facts as contained in the pleadingsethiéence before
the court and the conduct of the partiésWe also believe that it is necessary to learmfiather jurisdictions
which have since seen the doctrine of privity oftcact on which principle the non-enforceability adllective
agreements is anchored as illusory and indeechrtbeiinterest of the contracting parties.

It is apposite to note that if collective agreensemte to achieve their desired objectives whicHuiles the
settlement and determination of terms and conditioh employment and as “a means of institutionagjzthe
inevitable clashes of interests that arises betveag@ital and labouf™, there is need for judicial intervention and



Awolowo / OIDA International Journal of Sustainaldevelopment 10:07 (2017) 19

positive attitude on the part of Nigerian judgewaads the enforcement of collective agreementsgaist their
hitherto hostile attitude. In fact, Professor Chiaserved that “What is painful is that the Nigarcourts manifest
a fundamentally hostile attitude towards colleciigeements without at the same time bending oxekvbards in
questions of individual employment to be helpfulthee employee. To the employee they are as rag#iets
possible while they give the widest possible intetgition to managerial prerogativg€” - The above view of the
learned Professor indeed represents the actualdtétings on this issue. This writer accordinadyees with him.

What is more, the International Labour Organizat®Recommendation regarding Collective Agreementyigeo
that Collective Agreements should bind the signesoand those on whose behalf the agreement idutattand
stipulations and or provisions in contracts of esgpient which are contrary to the provisions in todlective

agreements are regarded as void and automatiepllgaed by the stipulations of the collective agreet™".

It is therefore on the basis of the foregoing exjmss that it has become absolutely necessaryeapddient for all
necessary stakeholders to take the principle déaile bargaining and implementation of collectagreements
arising there from very seriously. Ultimately, thieich touted inequality in the bargaining powershef employee
and employer will be greatly reduced if not erathda™"

Furthermore, strikes and industrial disputes dreiihds that blow neither the employers nor workeny good. It
not only disrupts the business of the employers@uses the workers loss of wages; it dislocatestonomy of
the country and social order in most cases. hésdfore the firm view of this writer that theretli® urgent and dire
need for employers of labour to review, negotiatd enplement collective agreements entered witlr tverkers
regarding improvement in their wages and workingditions.

Definitely, the controversy rages on and the lasyet to be heard on the issue of enforceabilitptherwise of
collective agreements. The suggested reforms willdver, be of immense benefit to all the stakehsldand
indeed the objectives of collective bargaining vii# achieved. There is however the urgent and rided for
judicial intervention in this area of the law tsoéve once and for all the contending issues.
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