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Abstract: The enforcement of environmental rights and claimBligeria will undoubtedly be an
arduous task to litigations or claimants unlessceaied efforts are made to protect man and the
environment from environmental degradation and humghts violation consequent upon the
activities of some multinational corporations inghdeveloping countries especially in Nigeria. In
spite of the human right and environmental abufese is the absence of a constitutionally
guaranteed “environmental right” under the Nigeriaw to remedy the various acts of
environmental degradation and abuses. Consequéehityarticle seeks to critically look at the
concept and generation of human rights, the stafuenvironmental rights under the 1999
constitution of the Federal Republic of Nigeria éasended). The issue of environmental rights
and sustainable development will also be consideiad this discourse. Necessary
recommendations and suggestions will be made itigheof the above expositions.
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Introduction

here is no doubt that the enforcement and indesditthation of environmental rights and claimsNigeria

will remain an uphill and herculean task to litigmmr aggrieved persons unless urgent steps aea tak

devise adequate legal mechanisms to protect marthenénvironment from the hazardous and negative
effects of modern technology and civilization. Regad, nowhere else are reliable and realistic enwiental
policies and legal machinery for the protection gwdmotion of a sustainable environment for humigts
development more desirable than in Nigeria whiclerdhe years, has experienced worst abuses of muiglats
and wanton disregard for lives and properties. [Evel of human right abuses from oil productiorNigeria was
succinctly described by the Human Right Watchsrnl®99 report as follows:

“Oil production has had damaging effects on the remment of the oil-producing

region, though the extent of the damage is sultgeclispute. Despite decades of oil
production, there is surprisingly little good qusliindependent scientific data on the
overall or long-term effects of hydrocarbon poltuti on the delta, yet oil led

development has clearly seriously damaged the emwient and the livelihood of many
of those living in the oil producing communitieS.he oil companies operating in
Nigerian maintain that their activities are condedtto the highest environmental
standards, but Nigerian environmental laws, in mosipects comparable to their
international equivalents, are poorly enforcéd”

The above observation underscores the extent afoemental degradation and human right violatiosis aesult of
the activities of some multinational corporationstie third world countries especially in Nigeria.spite of the
human right and environmental abuses, there iglisence of a constitutionally guaranteed “enviramaleright”

under the Nigerian Law to remedy the various attsneironmental degradation and abuses becausegtiieto a
safe and healthy environment is as controversiatteer debates concerning new or other emergitgsig

Consequently, efforts will be made in this workctdically look at the concept and generation offaun rights, the
Nigerian constitution and environmental rights tigtthe difficulty of locating environmental rightnder the
Nigerian Constitution with a view to determining &ther the right to a clean and healthy environneeitiusory or
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fictitious. We shall endeavor to look at otherigdictions in order to see how the issues of emvirental rights
have been treated. Also the issue of environmeiglals and sustainable development will be considisince the
integration of environmental issues and considematinto economic and development programmes is very
paramount. Necessary recommendations and suggestith be made in the light of the foregoing extioss.

Concept and generation of Human Rights

According to Arnold Lien, human rights are univérgghts attaching to the human being wherever bgears
without regard to time, place, colour, sex, pargatar environmeft In this regard, human rights are derived from
the inherent dignity of the human person. Theyragets accruing to an individual because he isiadn being.
Human rights are inherent rights to be enjoyed lbyhaman beings of the global village and not gifts be
withdrawn, withheld or granted at someone’s whimwdit®. In this sense, they are said to be inalienable o
imprescriptible. The word ‘right’ is derived frothe latin word ‘rectus’ which mean#hat to which a person has a
just and valid claim, whether it be land, a thirg,the privilege of doing something or saying sdrimg”. It may
refer to something that is normally correct or deded by the fact that it is a right which meand tight refers to
moral standards, righteousness and moral recténdecould also refer to the entittement of a persoa special
title one has to a good or opportuflitjuman rights have been classified into three getiters. First generation,
second generation and third generation of humadntgig

First generation refers to traditional civil andipeal liberties which include freedom of speeci,religion and of
press etc. The rights are meant to ensure a dutgreinterference by government against individualhey are
the “classical” human rights found in many billsrigfhts of the constitutions of many countries.

The second generation of rights generally requafismative government action for their realizatioMhese are
social and economic rights that are often styletigesup rights” or “collective rights” and they gaim to the well

being of the whole society. The third generatiohgghts are the most recently recognized categdiyis category
can be distinguished from other categories in thair realisation is not only dependent upon tHarahtive and

negative duties of the state but also upon theuehiaof each individual. Rights in this classifiica include, right

to development, right to peace, right to a headthyironment etc. The general concern felt in meayntries and
international organisations about the need forptmection of the environment, particularly agaitte pollution

generated by modern industrial societies, hasdetig contention that there is a human right ttearcand healthy
environment.

Environmental Rights

Environment has been defined as the totality ofsplal, economic, aesthetic and social circumstanoesfactors
which surround and affect the desirability and eaddi property or which also affects the qualitypebple’s lived
The Federal Environmental Protection Agency®Algfines environment to include, water, air, laait plants and
human being or animals living therein and the in&dationships which exist amongst any of them.

The above definitions therefore regard the envireninas a state of affairs which is based upondtieitees of man
in his natural habitat and the relationships hewi#is his immediate environment in terms of water, animals and
so on. Environmental rights can therefore be ddfiag the right of the citizens to have a cleang safd decent
environment and to enforce it in case of violatipnthe government or private citizens. This défom indicates
the need to protect human health, safety and istterié requires the maintenance of a certain lefanvironment
because of human use and enjoyment of nature.efdrer healthy and clean environment becomes a huigt.
It has further been arguedhat, if enacted, environmental right would grahe public a right to healthy
environment and introduce a series of reforms toeiase the powers of the private citizens to ptdteemselves
and their environment from the effects of pollutioflso such right would increase powers to sueivil courts for
damages caused by pollution and to initiate prigaiiés or claims for pollution where government hefsised to
act. It would also grant increased access to imédion on pollution and rights to participate oanstard settings
and other processes.

The Nigerian Constitution and Environmental Rights

In Nigeria, it is incontrovertible that all lawsrile their existence and validity from the congtin. Section 1 (1)
and S.1 (3) of the Constitution of the Federal Rdiplof Nigeria, 1999 provides in unequivocal terassfollows:
Section 1 (1) this constitution is supreme anditsvisions shall have binding force on all authesitand persons
throughout the Federal Republic of Nigeria. Secfidi8) If any other law is inconsistent with theyisions of this
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constitution, this constitution shall prevail armht other law shall to the extent of the inconsisyebe void. The
Supreme Court ibacha v. Fawehinmi” held inter-alia.

“It is necessary to get our bearings right. Thensttution is the supreme law of the
land, it is the grundnorm. It's supremacy has méveen called to question in ordinary
circumstances.™

The question for our determination at this junctisreshether the Nigerian Constitution guaranteegeNan citizens
a right to a clean and healthy environment. Cownesetly, the starting point of this question must the

consideration of some relevant sections of the k@#stitution on this issue which include secti@8s 17 and 20
of the 1999 constitution.

Section 13 provides that:

“It shall be the duty and responsibility of all ags of government and of all
authorities and persons, exercising legislativee@xive or judicial powers, to conform
to, observe and apply the provisions of this chaptehis constitution”.

“S.17 of the 1999 constitution deals with sociajemtives and states that the state
social order shall be founded on ideals of freedaquality and justice and in
furtherance of this, S. 17 (2) (d) provides that texploitation of human or natural
resources in any form whatsoever for reasons othan the good of the community,
shall be prevented... *

The foregoing provisions imply that the governmehNigeria should always take necessary steps eexhptions
to protect the rights of the people in all policfesmulated to exploit the natural and human resesiof the State.
Naturally, such steps should inter-alia includeirtgkpositive measures against environmental hazeagable of
destroying life and property as well as the pransiof relief materials and compensation for victirok

environmental degradation due to exploitation dfirel resources by the government.

S. 20 of the 1999 Constitution provides that:

“The state shall protect and improve the environtreard safeguard the water, air and
land, forest and wildlife of Nigeria”.

Uwaifo JSC observed in the case Aftorney General of Lagos Statev. Attorney General of the Federation and
Ors’. that the provision of section 20 appears for firg time in Nigeria’s constitutional history irh¢ 1999
constitution. However, S.20 of the 1999 constitutis found in Chapter 2 of the constitution whichtitled
“Fundamental objectives and Directive principlesstdte policy” What then is the status of the aforementioned
provisions as regards the right to a clean andineahvironment. By virtue of section 6 (6) (c)tb& constitution,

it is provided that:

“The judicial powers vested in accordance with fbeegoing provisions of the Section
shall not, except as otherwise provided by thisstitution, extend to any issue or
guestion as to whether any act or omission by arnfiaity or person or as to whether
any laws or any judicial decision is in conformitjth the Fundamental Objectives and
Directive principles of State Policy set out in @ker 2 of this constitution”.

The above provision therefore means that the Chapte¢he fundamental objectives and the directivegples of

State policy are not justiceable in a court of law.other words, the provisions in chapter 2 arly oneant to be a
guide to the arms of government in the task ofomabuilding and in the day-to-day performance & thuties of
governmance®.

The courts have also affirmed in many cases tleaptbvisions in chapter 2 of the constitution aok josticeable.
In MOREBISHE V. LAGOS STATE HOUSE OF ASSEMBL Y™, Segun .J of the L agos State High Court held
that the provisions of chapter 2 are not justiceathough they remain pillars of guide and foclhiattention to all
tiers of government. Consequently, there is no doubt whatsoever tt2Q 6f the constitution does not confer or
give an express right on a Nigerian citizen to et right to clean environment within the contefxthapter 2 of
the constitution. However, all actions of the gaweent may be circumscribed by the provisions ofptéra2 as
forming the basis on which the right to exerciseseis on those issues listed in chapter 2 may hdatsgt®.

It is pertinent also to state that chapter 4 of1B89 constitution deals with fundamental rightdcfundoubtedly
create justiceable and enforceable rights for #eefit of the citizens. However, none of the righhumerated in
the said chapter 4 has a direct bearing on enviemah rights and issues, but some of the provisiorchapter 4



20 Awolowo / OIDA International Journal of SustditeDevelopment 10:06 (2017)

should be given wide interpretation to include tight to a clean and protected environment. Fstaince S.33 (1)
of the constitution provides as follows:

“Every person has a right to life and no one shadl deprived intentionally of his life,
save in execution of the sentence of a court ipeetsof a criminal offence of which he
has been found guilty in Nigeria”.

Although the above provision has no direct relalop with environmental protection, it can be adjubat
allowing a person to live in an unprotected or ity environment could amount to a deprivatiorthaf person’s
right to life since a poor and unhealthy environmeould put a person’s life in dandér Perhaps the views of
Justice Bhagwati in the Indian case MfNERVA MILLS LTD V. UNION OF INDIA *° clearly emphasizes that
the second generation human rightkich includes the right to clean and healthy eswnent should be given due
attention and thus make them justiceable. Thexéshdustice Bhagwati observed as follows:

“The large majority of people who are living in akhocsub-human existence in
conditions of abject poverty and for whom life iedong unbroken story of want and
destitution, notions of individual freedom anceliition though representing some of
the most cherished values of a free society woalithd as empty words bandied about
in the drawing rooms of the rich and the well to awd the only solution for making
these rights meaningful to them was to re-makenrtaterial conditions and usher in a
social order where socio-economic justice will imfoall institutions of public life so
that the preconditions of fundamental liberties &irmay be secured”.

Therefore, the right to life will mean nothing tgarson who is living in an unhealthy and unpradanvironment
“for whom life is one long unbroken story of wanmtdadestitution*®. Also, right to privacy is useless to a person
who has no house and can be preyed upon by wilstdaad of course, of what significance is thetrtghpersonal
dignity to a person who lives under the bridge?oAis the light of the provisions S.44 of the 19@hstitution,
which secures the right of a citizen to have arjdyeproperty within Nigeria, it is obvious that eteng situations
which will endanger the environment in which a prdp is located or situated or leading to a dinipmtin the
value of the property or the interest of the owofkthe property can amount to a deprivation of fiight to own
property which is enforceable and indeed justicealnider the said S.44 of the constitution.

In the South African case of ti@@overnment of the Republic of South Africa v. Grootboom, it was held that
the right of access to adequate housing cannoédre is isolation as there is a close relationskeigvben that right
and other socio-economic rights and the state makst positive action to meet the needs of thosediin extreme
conditions of poverty, homelessness or intolerélblgsing. In this cas&,acoob .J. stated inter-alia as follows:

“The proposition that rights are interrelated anceaqually important is not merely a
theoretical postulate. The concept has immenseahwand practical significance in a
society founded on human dignity, equality and doee... The constitution will be
worth infinitely less than its paper if the reasbleness of state action concerned with
housing is determined without regard to the fundataleconstitutional value of human
dignity. Section 26, read in the context of tlled® Rights as a whole, must mean that
the respondents have a right to reasonable actipthb state in all circumstances and
with particular regard to human dignity. In shottemphasize that human beings are
required to be treated as human beings. This & lthckdrop against which the
conduct of the respondents towards the appellantt ive seen’®

An enquiry must also be made into the African Géradn Human and Peoples Rithib see whether it offers a
solution to the non- justiciability of the right to protected environment under the Nigerian Cangiit. The
charter is an amalgam of the existing generationuofian rights by making provisions for certain ficdil and civil
rights, collective social and economic rights amel tight to development which embraces among athleesight to
security and the right to a general satisfactorirenment. Nigeria is a signatory to some Inteioral treaties and
conventions on the protection of the human enviremm In Nigeria, the African charter on human aewmples’
rights has been enacted as a local law titled o&fri charter on Human and Peoples’ Rights (Ratificadnd
Enforcement) A& which has now become part of the local laws ineKig Article 24 of the Charter specifically
provides that

“All peoples shall have the right to a general datitory environment favourable to

their development.”
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In Abacha v. Fawehinmi?, the Supreme Court held that the charter havirem lre-enacted as part of the laws of
Nigeria has the force of law within the Federal &ajz of Nigeria. Ejiwunmi JSC observed in thee#sat

“The African charter on Human and People’'s Rightsyving been passed into our
municipal law, our domestic courts certainly hakie furisdiction to construe or apply
the treaty. It follows then that anyone who fdlatt his rights as guaranteed or
protected by the charter have been violated couwddl kesort to its provisions to obtain
redress in our domestic court”

Uwaifo JSC’sviews were also instructive in this regard as tatesl that

“Where we have a treaty like the African Charter ldaman and Peoples’ Right and
similar treaties applicable to Nigeria, we must peepared to stand on the side of
civilized societies the world over in the way weasider or apply them, particularly

when we have adopted them as part of our lawss WHi necessarily extract from the
judiciary. Its will and resourcefulness to plag itole in the defence of liberty and
justice to effectively press them down.”

In spite of the above notable pronouncements byabuee eminent jurists, the Supreme court held,ttieacharter
was not superior to the constitution. Thereforg;, eonflict between section 20 of the constitutiomd Article 24 of
the African Charter will be resolved in favour dfet constitution. In view of this decision, it isubtful if the

charter can be used to elevate environmental righits their non-justificable status to justiciabights®. (PT 163)
507, the Court of Appeal held inter-alia that areinational treaty or convention is autonomous tiedcontracting
states to the treaty have submitted themselve® tbdoind by the provisions thereof, which provisase above
domestic legislation, therefore any domestic legishs in conflict with the convention is void, thmurt

specifically held that Warsaw convention as amenggedhe Bhgue protocol, which has been ratifiedNigeria

prevails over the rules of domestic law and any elstin law incompatible therewith, is void.

it may however be said that while there is no ttutgonal right in Nigeria to a clean and healttyvironment, the
right to enforce the right through the judicial pess is available individually through the consiita in Nigeria and
indirectly under the International Treaties and @ontions signed and ratified by Nigeria.

Environmental Rights and Sustainable Development

Obviously, a discussion on the status of envirortadaight in Nigeria will be incomplete without elng the issue
to the concept of sustainable development sincen@aningful development can be achieved without idenation
for environmental protection as it is the enviromtnthat ultimately provides the means for humarvisat and
development. Accordingly, the present generatiike, its predecessors had been likened to a trusteéuture
generaitond. The term “sustainable development” accordingh® Wnited Nations World Commission Report on
Environment and Development means

“the development that meets the needs of the predtéout compromising the ability
of future generations to meet their own neégls”

This implies the preservation of natural resourémsthe benefit of the present and future genenaticthe
exploitation of natural resources without comprangsthe environmental rights of the people, thegnation of
environmental factors into economic and other dswalent programmes. The declaratfostates that

“in order to achieve sustainable development, emwvinental protection shall constitute

an integral part of the development process anchoaibe considered in isolation from

it”.
Sustainable development requires that environmeatiaéria should be incorporated into the planniagd
implementation of any public policy and also allathe values of environment and development to berreled by
calling for the integration of environmental andvelepmental concerns at all levels of decision mgii The
same rule is safeguarded by the obligation impasethe private sector to embark on a study of emwrental
impact analysis before any important technicalrirgstion in the enviromefft
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Economic development can still be achieved if caieckefforts are made to do it in a sustainablemaan This is
because the pursuit of economic development witbonsidering the potential ecological consequeritgesult in
a vicious circle of stunted economic growth asghtrio development that ignore all requirementsugdtainability
and the need to manage the environment on a sabtaibasis in its exercise is subversive of theterce of that
right in the medium to the long run. The principlesustainable development therefore makes itnrm@nt on
government and individuals to utilize the ecosys&erd natural resources in a sustainable way.

Conclusion

From the foregoing consideration of whether théntrigp clean and healthy environment is a fictionreslity in
Nigeria, it is a clear fact that the above rightaisfrom being a reality in the true sense ofitl daving regard to the
principles of sustainable development as well aguHicial attitudes to the enforcement of the tighn spite of the
failure of the 1999 constitution to provide for @manmental rights under Chapter 4, the African térawhich had
even been duly ratified as part of Nigerian Law malgo not provide a solution for the enforcement of
environmental right as human rights, even the jadjchas not been of much assistance in the questhe
enforcement of environmental rights as indicatedhsy attitude of the Supreme Court in the caséluicha v.
Fawehinmi where the status and scope of the African chagere for interpretation before the court. The Bop
Court was merely shedding crocodile tears wheaidt en one hand that the African charter was bigdinview of
the fact that the charter had been incorporateddat municipal (domestic) law and that our couantsst give effect
to it while it said on the other hand that the t&rawas not superior to the constitution.

It is submitted that Nigerian judges should be nynagressive and broadminded on the issue of tFera@ment
and interpretation of environmental rights and mestricting themselves to the provisions and Isttérthe statute,
afterall laws are made for man and not otherwibeIndia, the right to a clean environment had bpsficially
recongnised as demonstrated in Bainstani case of Shela Zia v. Water and Power development Aurhtority®
where it was held that the right to life includedight to live in a clean environment. There is neason why
individuals and communities in Nigeria should net dble to enforce the right to a clean environmarmer the
fundamental human rights, provision in section 8&e Nigerian constitution. Even in some Africeountries, the
right to a clean and healthy environment has beexiged for in their constitutions. Article 39 tie Ugandan
constitution provides that Also the South Africamstitution contains a similar provision that

“every Ugandan has a right to a clean and healthyisonment”.
“every person shall have the right to an environmenitch is not detrimental to his
health or well being”.

It is therefore recommended that the right a cleath healthy to environment should now be specifiqgaiovided
for in Chapter 4 of the Nigerian constitution irder to remove the rights from the status non jia&tié rights.
Moreover, Nigeria cannot continue to act in uttsrehard of the international treaties which it ls@depted as part
of its municipal law and should show more inclitewvards the enforcement of the right to a clean laealthy
environment. Furthermore, it is important thatréheshould be some correlation or link between egoao
development and environmental protection in ordeensure the sustainable use of national resowmedsthe
environment. Incidentally, the environmental chadles and issues facing Nigeria are quite enorm@mme of
these problems have been identified to include:

» Excessive pressure on available resources, inficiatie and space due to unabated rural-urban nagrat
in the past three decades, this stress has besforoeid by industrial and urban development that ha
caused a rising rate of pollution.

» The High rate of soil degradations, sheet, gully emastal erosion and flooding through non-judisitand
use practices.

» The depletion of natural forest resources througtoutrolled logging, tree felling and over grazing.

» Destruction of valuable agricultural land througidbmining practices.

« Qil pollution and related environmental consequsenparticularly in the Niger Delta area of Nigeria.

. Pollutiéz)n of surface and underground water systémsugh indiscriminate disposal of solid and liquid
wastes”.

The above list is definitely in-exhaustive. It tefare behoves all and sundry, particularly the gylinakers to
ensure the protection of the environmental rigttshe people in all policies formulated to exploiatural and
human resources of the state.
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In view of the above, it must be reiterated thatnmeaningful development can be achieved withousictamation
for environmental protection and it is in the ligbt this that concerted efforts should be made tkenthe
enforcement of environmental rights a reality ig&fia rather than paying lip service to this impottissue.

Note: Reference to Constitution in this paper shall ssletherwise stated, be taken to mean the 199%tiCGbios
of the Federal Republic of Nigeria.
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