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Abstract: The US-India Solar Panels dispute, before the Wi@je waves at a time when, India
had gone from having virtually no solar capacitptasting of being one of the world’s fastest
growing solar industries. On the heels of the regsbal summit in Paris to tackle climate
disruption, the WTO has ruled against an imporgéate of the climate solution puzzle: India’s
ambitious program to create home-grown solar energy

The US challenged the Jawaharlal Nehru Nationar3dission at the WTO alleging that India’s
power purchase agreements with solar power devedopandated the use of India-manufactures
solar cells and modules, which would amount toraiflilen domestic content requirement under
India’s WTO obligations. In September 2016, Indiatlthe appeal it had filed against the WTO
Panel Ruling.

At a time when India is forging an ambitious setyualliance with the US, including cooperation

on solar energy and climate-change issues, the llappeBody’'s adverse ruling is a sober

reminder that in the mercantile trading framewdsiateral considerations and climate change
issues are subservient to the interests of thelojes@ world. In addition to this, The ruling has

come under severe criticism, from environmentglists undermining India’s efforts towards

promoting the use of clean energy. However, thgmgears to be no rational basis for how
mandatory local content requirements contributearols promoting the use of clean energy as
solar power producers should be free to chooseggrgameration equipment on the basis of price
and quality, irrespective of whether they are mantufred locally or not.

This paper attempts to simplify the Appellate Baohd Panel Reports so as to present the issues
involved broadly, the arguments of the parties tralfindings in the simplest manner possible
and yet bring out the significance of the decisibhe authors also seek to place the decision
against the context of the global movement towadtressing climate change issues by pushing
for cleaner energy.

The present piece of work is divided into threetqpaPart | gives a broad overview of the
technicalities of the legal dispute, Part Il lodkto the arguments of the parties before the WTO
Appellate Body and its findings, and with Part tHe authors offer a conclusion.
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Introduction

orldwide, over 1.3 billion people lack access tecticity and another 1 billion have unreliable egs;
Wwith enormous consequences for their everyday lipdthough progress has been slow on reaching a

global agreement to address human-caused climategeh recent years have seen renewable energy
gaining traction as an important area of focus dovernments worldwide. An emergence of severaldhapi
industrialised economies in the renewable energyoséras led to an increasingly globalised suppigit, and
subsequently, a sharp increase in the internatiomeé of renewable energy technologies. This pbssikplains the
recent emergence of trade-related disputes inghewable energy sector via the World Trade OrgtaisaMost
renewable energy technologies, including wind avdrgpower, require some form of government suppodrder
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to be deployed. While any form of direct governmsmpport that constitutes a subsidy could run damoflict with
international trade rules, it is the programs #iat to simultaneously foster the growth of a domeasianufacturing
industry which are most at risk of such conflict.

With a view to establish India as a global leadesdlar energy, the Government of India launchedJéwaharlal
Nehru National Solar Mission in 2010, targetingesegration of 100,000 megawatts of grid connectéar gmwer
capacity by 2022, which policy irked US enough thatas taken to the WTO.

This paper attempts to simplify the Appellate Bathd Panel Reports so as to present the issuesséayathe
arguments of the parties and the findings to boagthe significance of the decision.

The present piece of work is divided into threetqdPart | gives a broad overview of the techniiediof the legal
dispute, Part Il looks into the arguments of taeips before the WTO Appellate Body and its figdinand with
Part Ill, the authors offer a conclusion.

An Overview of the Facts and Circumstances of the iBpute

In February 2013, the United States, in accordamitle Article 4.4 of the Dispute Settlement Undensting
(“DSU") requested consultations with India, relatedcertain measures concerning domestic conteptirEaments
under the Jawaharlal Nehru National Solar Meas({NSM”) for solar cells and solar modules. The éxitStates
stated that participation in the National Solar $ii& required the solar power developer to purclaaskuse solar
cells and solar modules of domestic origin.

Measures at Issue

The United States further stated that India’s messappeared to be inconsistent with:

» Artticle lll:4 of the General Agreement on Tariffaca Trade (“GATT”) because the measures appear to
provide less favourable treatment to imported sokdls and solar modules than that accorded to like
products originating in India;

» Article 2.1 of the TRIMs Agreement because the messappear to be trade-related investment measures
inconsistent with Article Ill of the GATT 1994;

* Articles 3.1(b) and 3.2 of the SCM Agreement beeahe measures appear to provide a subsidy continge
upon the use of domestic over imported goods; and

» Articles 5(c), 6.3(a), and 6.3(c) of the SCM Agresth because the measures appear to cause serious
prejudice to the interests of the United Statesubh displacement or impedance of imports of UoBars
cells and solar modules into India and through $asts of U.S. solar cells and solar modules irlnd

The United States concluded by stating that Indmé&asures nullified or impaired the benefits thaiusd have
directly or indirectly accrued to the United States

Timeline of the Matter

Pursuant to the consultations, in April 2014, thréteéd States requested the establishment of a Ratwk into the
matter. Brazil, Canada, China, the European Unijapan, Korea, Malaysia, Norway, the Russian Federand
Turkey reserved their third party rights. Subsedyeftcuador, Saudi Arabia and Chinese Taipei reskitheir
third party rights. Following the agreement of iegties, the Panel was composed on 24 Septembér 201

In February 2016, the Panel Report was circulatedembers. On 20 April 2016, India notified the Rigse
Settlement Body (“DSB”) of its decision to appeal the Appellate Body certain issues of law and llega
interpretation in the Panel Report. On 16 Septer#aba6, the Appellate Body report was circulatetiembers. On

8 November 2016, India informed the DSB that, parguo Article 21.3 of the DSU, it intended to irapient the
DSB’s recommendations and rulings in this dispute.

A Discussion of the Findings of the Appellate Bodgind the Panel

The Complainant state, that is, the United Statbsged that India’s DCR measures are inconsistétft Article
lll: 4 of the GATT and Atrticle 2.1 of the Agreememmt Trade-Related Investment Measures (“TRIMs Agrert”).
This section of the Analysis proceeds to discussdbues arising in this dispute as correlated thighprovisions of
the relevant multilateral trade agreements.

This is the article of the GATT that deals with Mdagal Treatment. It reads as below:
“The products of the territory of any contractingty imported into the territory of any other coatting party
shall be accorded treatment no less favourable tthah accorded to like products of national originrespect of
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all laws, regulations and requirements affectingithinternal sale, offering for sale, purchase, ngportation,
distribution or use. The provisions of this paragashall not prevent the application of differehtiaternal
transportation charges which are based exclusieelyhe economic operation of the means of transgdtnot on
the nationality of the product[1]

The United States claimed that the DCR measurdssat are violative of Article Ill: 4, which is gated at
reducing protectionism among nations. India, inedeg, claimed that the DCR measures were not wielaif
Article 11I: 4 of the GATT since the derogation werdArticle 111:8(a) would be applicable to the masss at issue.

Article IlI: 8 (a) of the GATT

Very simply, Article 111:8(a) allows that the praions of Article Ill of the GATT would not be apgéible to laws
governing procurement by governmental agenciesaifycts purchased for government purposes andnot f
commercial resale.
“The provisions of this Article shall not apply taws, regulations or requirements governing thegurement by
governmental agencies of products purchased foeigouental purposes and not with a view to commerewale
or with a view to use in the production of goodsdommercial sale.[2]
The Panel Report had found that the measures w isere indeed violative of GATT Article 111:4 anfat the
measures were not covered by the derogation undeéi Gvrticle 111:8(a) [3].
A two-pronged issue was raised with respect to GATticles IlI:4 and I11:8(a):
* Whether the measures at issue were indeed notembbgrthe derogation under GATT Atrticle 111:8(ajpca
» If the Appellate Body reversed the finding of thenBl, with respect to the applicability of GATT #&te
[11:8(a), whether the Appellate Body can compléte kegal analysis and find that the remaining miovis
of the article are satisfied.

The analysis behind the Panel's finding was thatilevtthe Indian government procured electricity, the
discriminatory DCR measures were in relation tascklls and modules. India appealed this findinghe basis
that the Panel had failed to make an objective sassent of the matter, thus acting inconsistentlyh wis
obligations under Article 11 of the DSU.

Mechanical Application of ‘Competitive Relationship Standard

India claimed before the Appellate Body, that tlaa& had mechanically applied the ‘competitivetieteship test’
on the basis of whicBanada — Renewable Enengas decided. The ‘competitive relationship tessantially says
that for the derogation under Article 111:8(a) tppdy, the product “subjected to discrimination” {his case, the
solar modules and solar cells) and the “produdtithpurchased” by the government under the measirissue
(here, electricity generated using the solar madatel solar cells) must be: identical product® pkoducts or
products that are directly competitive or subsaitle, or, in other words, “products that are irompetitive
relationship” [4].

At the level of the Panel, India’s argument was actepted. The Panel had noted that India had peatifecally
argued that electricity and solar cells and modulese in a “competitive relationship”. India had@inot requested
that the Panel depart from the reasoning followedCanada—Renewable Energy. Instead, India arguad th
measures at issue in this case could be distingdifiom those in Canada—Renewable Energy: thissive® in
this case, the Central Government was effectivelycyring the solar cells and modules by purchashm
electricity.

India’s argument that it was “effectively procuringplar cells and modules through the DCR meastests on
what it considered to be a key factual distinctisith Canada—Renewable Energwolving “the nature of the
products in question”. India stressed that the D@&asures are applicable only to solar cells andufesd as
opposed to the facts anada—Renewable Energihere the domestic content requirements were cgipk on a
wide range of equipment and services required hstcoct and maintain a solar power generation sy§5é.

India also contended before the Panel, that Artitig(a) does not, in all cases, require a ‘contpet relationship’.

The Panel observed that in Canada—Renewable EngrgyAppellate Body referred to “inputs and proessef

production” as being potentially relevant to desglivhether a competitive relationship exists betwgerties. India
argued, in the instant case, that the ‘inputs’ ustdading was an alternative to the ‘competitiviatrenship’ test.
While India argued that solar cells and modulesarénput to the generation of solar power, thetéthiStates
maintained that solar cells and modules were oafytal equipment that was not incorporated intosblar power
generated. The Panel did not, however, resolve ghestion, since these were issues that the AppeBady

considered unnecessary to resolve in Canada—Rete®abrgy. Instead, the Panel simply applied ttiemale of
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Canada—Renewable Energy to this case, in lighteoy wimilar facts, that is, discussing whether teleity and
generation equipment are in a competitive relatigns

Before the Appellate Body: Scope of Article 111:8(a

On appeal, India presented several arguments tifyjtisat the Panel had mechanically applied thempetitive
relationship’ test and refused to consider thesfagtidence and legal arguments India put forttialrontended
that its primary leg of argument was that the sokdls and modules were “indistinguishable” fromasgower
generation. While reiterating the other argumernseussed in the previous paragraphs, India wentoostate
finally, that the Panel had erred in holding thatauld not go beyond the tests laid dowrCanada—Renewable
Energysimply because India had not specifically askeéd deviate from this reasoning.

The Appellate Body reiterated the Panel's standnalia’s argument on the scope of Article I11:8(&).rejected
India’s stand that a consideration of inputs aratesses of production displaces the ‘competitilationship’ test.
Under Article 111:8(a) of the GATT 1994, the foreigproduct discriminated against must necessarilyinba
competitive relationship with the product purchabgdvay of procurement.

Integral Inputs Understanding as an Alternative Ties

India also attempted to argue that solar cells rmodules are “integral inputs” to the generatiorel#ctricity as
opposed to other equipment, which could be classifis “ancillary”. However, the Panel chose nagrigage with
this construction as well, by placing reliance be fact that in Canada—Renewable Energy, the “esagte”
products, that is, solar cells and modules werel is&lectricity generation. The Panel held in ttése, that there
was no indication in Canada—Renewable Energy of siipment being “integral” that would be relevéortan
analysis with respect to Article 111:8(a).

Before the Appellate Body

While India maintained that the Panel did not sigfitly recognise the parties’ disagreement onutiderstand of
“integral inputs”, the Appellate Body agreed withet Panel that an understanding of integral inputsilav be
irrelevant, in this case, to an analysis of Artidle3(a).

‘Procurement’ as ‘Direct Acquisition’

India further argued that if the Panel read “precoent” as “direct acquisition” of the product, ibwd be an
unnecessary intrusion into the nature and exedfiggvernmental actions. The Panel responded socthicern by
stating that even if the measures at issue wetleeohature of “direct acquisition”, they need netdmmpliant with
the other requirements of Article 111:8(a).

The Appellate Body, thus rejected, India’s clairattthe Panel acted inconsistently with regard tiickr 11 of the
DSU in assessing India’s arguments regarding tbeesof application of Article 111:8(a) of the GATI994. The
Appellate Body also upheld the Panel’s findings the® DCR measures are not covered by the derogatider
Article 111:8(a) of the GATT 1994.

Before the Appellate Body

The Appellate Body found that, in presenting thiguanent, India was, in essence, reiterating itauments on
“integral inputs” being covered under Article 1I{&. In deciding on this argument, the AppellatelBoeiterated
that for Article I1I:8(a) to apply, the product mirased should always be in a competitive relatignslith the
product discriminated against [6].

Other Elements of Article 111:8(a).

India had, as part of its appeal, requested tleafhpellate Body complete the legal analysis oféghevementioned
provision. The Appellate Body, however, noted tifég request was based on the premise that thd’®&ndings
on the DCR measures being covered under Articl&8(H) would be reversed by it. This not being thse; the
Appellate Body did not deign to address India’sHar claims and arguments.

GATT: Article XX: (j).

“Essential to the acquisition or distribution ofq@ucts in general or local short supply; Providdtht any such
measures shall be consistent with the principle gilacontracting parties are entitled to an equita share of the
international supply of such products, and that aogh measures, which are inconsistent with thergthovisions
of the Agreement shall be discontinued as soorhasconditions giving rise to them have ceased tst.eXhe
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CONTRACTING PARTIES shall review the need fordhiisparagraph not later than 30 June 196{¥].

As regards the scope of Article XX: (j) of the GATB94, India claimed before the Panel that a saonatf short

supply can exist where a “product is not producethanufactured in a particular market”. In lightlaflia’s move
to seek energy security and ecologically sustasmatptowth, acquisition or distribution of indigenbus
manufactured solar cells and modules became eskeftisessing this claim, the Panel first interpdethe the
phrase “products in general or local short suppdyinean a situation in which the quantity of avagasupply of a
product does not meet demand in the relevant gpbipa area or market. Further, the Panel wenboatetermine
whether a lack of domestic manufacturing capaaitypants to solar cells and modules being in “generdbcal

short supply” within the meaning of Article XX: (jJt noted that ““the words ‘products in generallocal short
supply’ do not refer to ‘products of national origh general or local short supply’.” In denyinglia’s claim, the
Panel noted that such an interpretation would amtauta far-reaching principle that all members antitled to an
equitable share in the international productioprafducts in short supply”.

The Panel noted that for the purposes of makingetarghination under Article XX: (j) of the GATT 1994n
objective assessment of whether there is a defigienamount lacking in the quantity of a produmttis available
and held that India’s interpretation of Article X¥) does not present any objective point of rafeeeto serve as the
basis for an objective assessment of whether auptas in ‘short supply’. The Panel, therefore daded that the
DCR measures do not involve the acquisition of uais in general or local short supply in Indiahivit the
meaning of Article XX: (j) and thus are not justidi under the general exception in that provision.

In its appeal, India requested the Appellate Banind that the Panel erred in its interpretatidnttee phrase
products in general or local short supply “becatsid not read ‘short supply’ in Article XX: (j)ni the context of
the specific terms used in that provision, that‘ggeneral or local”, and instead adopted an “apgto that
interpreted the words ‘general or local’ in isadettiof the words ‘short supply’. India argued thet tise of the terms
“general or local short supply” in Article XX: (frontemplates short supply that is distinct fronuaiions that can
be addressed by ‘international supply™. It reitedhits fundamental argument that ‘general or Ietart supply’
exists in the first place due to low domestic maetifring” and its vulnerability “to the risks assted with
international supply and market fluctuations”.

India also put forth allegations that the Panekddhconsistently with Article 11 of the DSU whitejecting its
arguments regarding the concept of “sufficient nfacring capacity”. India contended that it prasednevidence
of what would constitute “sufficient manufacturirpacity” that would enable discontinuation of tb€R

measures and maintains that “India does not intenthe DCRs to be applied indefinitely.

Against this, the United States requested the AgtgeBody to uphold the Panel’s finding, submittthgt the term
“products” in Article XX: (j) “is unqualified by dgin, indicating that it addresses supply of thedduct without
respect to origin or ‘source of supply’.

The Appellate Body sought to interpret Article X&) of GATT 1994, in consonance with the preambigte

Marrakesh Agreement as reflecting a balance otufft considerations to be taken into account wdssessing
whether products are “in general or local shortpdyip More specifically, a panel should examine #adent to
which a particular product is “available” for puesde in a particular geographical area or market yarether this is
sufficient to meet demand in the relevant area arket. In all such cases, the responding partytteadurden of
demonstrating that the quantity of available sudptyn both domestic and international sources m tdlevant
geographical market is insufficient to meet demand.

Denying India’s claim, the Appellate Body confirm#te Panel’'s decision that solar modules and egéisnot in
short supply in India. The Appellate Body ratheteipreted Article XX: (j) of the GATT 1994 as rdfteng a
balance of different considerations to be takeo adcount when assessing whether products areefiargl or local
short supply”.

With regard to India’s claim of the Panel actingansistently with Article 11 of the DSU, the Apz# Body held
that the fact that India does not agree with theckesion of the Panel does not mean that the Raomemitted an
error amounting to a violation of Article 11 of tBsSU. Further, the Appellate Body held that in dpgo, India’s is
merely recasting its arguments before the Panedruhé guise of an Article 11 claim and rejected it

GATT: Article XX: (d)
“Necessary to secure compliance with laws or ragiohs which are not inconsistent with the provisiof this
Agreement, including those relating to customs resfoent, the enforcement of monopolies operatederund
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paragraph 4 of Article 1l and Article XVII, the piextion of patents, trade marks and copyrights, tir@prevention
of deceptive practices[8].
The Panel had found that the DCR measures appji¢ddia were not measures to secure compliance lawtis or
regulations which were not inconsistent with thevsions of the GATT 1994. India appealed this ffirgdbefore
the Appellate Body.
India had identified certain international and dstieeinstruments as the laws and regulations whickwthe DCR
measures were to secure compliance. The followitegnational instruments were identified by India:

» the preamble of the WTO Agreement,

» the United Nations Framework Convention on Clinf2kange,

» the Rio Declaration on Environment and Developn{&892), and

* UN Resolution A/RES/66/288 (2012) (Rio+20 Documémhe Future We Want”)
The following were the domestic instruments idéedifoy India:

» Section 3 of India's Electricity Act, 200&ad with

e paragraph 5.12.1 of the National Electricity Palicy

» subsection 5.2.1 of the National Electricity Pland

» the National Action Plan on Climate Change

The Panel chose to consider these instrumentsageparsince India claimed that different issuesiMarise with
respect to both sets of instruments.

With regard to the International Instruments

The Panel first considered whether “laws and regria” include international instruments. The Pabased its

decision on the Appellate Body decision Mexico — Taxes on Soft Drink8], in which the phrase “laws or
regulations” in Article XX(d) referred to “rulesahform part of the domestic legal system of a WM@mber”. The

Panel, in this case, added that international ageeés (or other sources of international law) marystitute “laws

or regulations” only as far as they have been ipa@ted, or have “direct effect”, within a Membaeattamestic legal

system.

India had claimed, before the Panel, that theseuiments did have “direct effect” on its domestgdl system
because rules of international law become parhefdomestic legal system without express legigatanction, so
long as they do not conflict with any law enactgdParliament. However, the Panel found that theternational
obligations are not “automatically incorporatediit bather, that they may be implemented by cewaihorities. On
this basis, the Panel rejected the first half didis claim and moved on to consider the domesstruments.

Before the Appellate Body

India contended that the “direct effect” of thentiBed international instruments under its dome#tgal system is
established by the fact that “the principles oftaumable development under international envirortalelaw have
been recognized by the Supreme Court of India tpdre of the environmental and developmental gceca in
India”.

The Appellate Body stated that the mere fact thatetxecutive branch takes actions in pursuandeeahternational
instruments at issue is not sufficient to demonsttiaat such international instruments fall witttie scope of “laws
or regulations” under Article XX(d).

Here too, the Panel’s findings were upheld.

With regard to the Domestic Instruments

The Panel began by understanding the dictionarinitieh of the words “law” and “regulation” to cohule its
analysis by holding that the laws and regulatia@ferred to in GATT Article XX(d) are “legally enfoeable rules
of conduct under the domestic legal system of tie@vember concerned, and do not include generaotibps”.
While the Panel agreed that Section 3 of the HiggtrAct, 2003 had the characteristics of a “statuand is a
legally enforceable basis for the Policies and ®kamlisted by India, the Panel also noted thats#dwation does not
address the substance of the Policies and Plans.

In contrast to this, the Panel noted that Natidglaktricity Policy, the National Electricity Plaand the National
Action Plan on Climate Change are expressly edtiélépolicy” or “plan”, and that the language o&tmstruments
does not suggest the existence of any legally eaédnle rules.

Based on its analysis, the Panel found that Se@iofthe Electricity Act constitutes a ‘law’ foné purposes of
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Article XX(d), while the other domestic instrumeidentified by India do not quality as “laws or tégtions”.

Before the Appellate Body

India, while admitting that the policies are nomding, stated that they are nonetfheless “lawsabse the legal
framework in India consists of both “binding” lawad policies, which provide the basis for execuéiggon.

The Appellate Body read the relevant paragraphbhePolicies and Plans, and found that reading ttogyether, it
could not be said that they constituted a “ruldieTAppellate Body agreed with the Panel on its tstdading of
this provision.

Conclusion: On US Doublespeak

While the Panel and the Appellate Body were rightthieir decision, the United States’ doublespeakD@R

measures needs to be highlighted. At a time whelialis forging an ambitious security alliance witte US,
including cooperation on solar energy and climdtange issues, the AB’s ruling is a sober remintat in the
mercantile trading framework, bilateral consideras and climate change issues are subservienetmtérests of
the developed world.

Despite being aware of Washington’s DCR policied smbsidy programs for the renewable energy selcidia has
remained silent for the past three years [10F tinly in early 2017, that India initiated a mdj@de dispute against
the US with respect to DCR measures put in placeidiyt states of the United States [11].

Nonetheless, although Prime Minister Modi’'s calls fMake in India’ are loud and clear, it is in itavn best
interests that India does not resort to protecstomieasures which are inconsistent with its intésnal obligations.
Domestic content measures, despite their immediat@ical gains, have a tendency to skew competitio
Manufacturers must remain free to select inputedaplely on quality and price, irrespective of tragin. The
Modi government must continue working towards hodda business and regulatory environment which is
conducive to manufacturing, as it purports to dbisTwould require systemic changes in the form iofpger,
transparent and consistent laws and effective tissolution mechanisms.
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