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Abstract: The purpose of this paper is to discuss new meshenbf suspension of law and human rights in
modern states. Traditionally there are two possidgs of bringing human rights and the rule of leowva
standstill: firstly, through the concept of limiats and secondly through that of derogations. @Qwintheir
intrinsic nature that may bring about abuses o$aift including the concentration of powers to pinefit of the
executive power, the establishment of a totalitastate such as that of the Nazi Germany undeetithe
concept of limitations and derogations are curyesiibject to a strict regulation. With regard te former not
only they have to ‘be determined by law’, but adsty those limitations are permitted which are ®ggary’, or
‘necessary in a democratic society. Talking abbatitiea of derogations, it is currently argued timessence
derogation clauses express the concept that sithemergency do not creatdeggal vacuumThe derogation
regime aims at striking a balance between the gtiote of individual human rights and the protectioh
national needs in times of crisis by placing readdm limits on emergency powerd.he idea of emergence of
extreme emergency in modern states accounts fositi@tion where human rights and the rule of lan be
brought to a standstill without any procedural role constraint. The modern emergency has reactsed it
extremity as the state seems to be operating ien@ironment where citizens are considered firsalbfis a
mere potential threat to the “society’s safety.”likiely to the classic emergencies strictly framgddomestic
and global legal restrictions, the extreme emergénentirely driven by the executive power in avieonment
where nothing prevails except guilt and retributidhis this extreme emergency, this lack of retafa
regarding the actual suspension of law and hungdmsin modern states that the current paper feooise
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Introduction

he purpose of this paper is to discuss new mectmani$ suspension of law and human rights in modern

states. Traditionally there are two possible waf$ringing human rights and the rule of law to a

standstill; firstly, through the concept of limitats and secondly through that of derogations. \&dmer
the permanent tension between the protection é¥ishabl’s rights and the community (state) intesgsistifies
the limitations of rights, the idea of derogatidasiuman rights amounts to their complete or pagtinination
as an international obligation in times of emergetizeatening the existence and the security ofsthée. In
other words in time of peace human rights may H#est to limitations for the sake of public ordeyblic
moral or public health. Acontrario, human rights are subject to derogations followihg enforcement of
emergency powers through the declaration of a sth#xception or a state of emergency deemed Hie’'st
immediate responses to exceptional circumstancels as war, natural cataclysm, insurrection, invasio
nuclear disaster threatening its existence. Theeamnof limitations highlights the fact that humaghts are
rarely absolute and unconditional. In general tlenmunity’s interests as a whole overrides those of
individuals. The limitations of rights are subjdot some criteria: not only they have to ‘be detewexdi by
law’,['] but also only those limitations are permitted evhiare ‘necessary’, or ‘necessary in a democratic
society. With regard to derogations, it was rembttet ‘in essence derogation clauses expressotieept that
states of emergency do not creategal vacuumThe derogation regime aims at striking a baldreteveen the
protection of individual human rights and the potitn of national needs in times of crisis by phagi
reasonable limits on emergency powers.” On thisoaet the international legal standards on emergency
regimes provides a set of principles that statéggamust deal with when confronted to emergenitatons.

Unlikely to the concepts of limitation and derogat strictly framed by legal and constitutionalriesons, the
extreme emergencies are entirely driven by the igikex power in an environment characterised by huma
rights infringement including the so called nonatgble rights. Today owing to a variety of thre@esal or
alleged) to state’s security, human rights and rille of law can be brought to a standstill withauty
procedural rule or constraint at the expensesdifitual citizens. The modern emergencies havehegtheir
extremity as the state appears to be operatingy ian@ironment where citizens appear first of allaasere
potential threat to the safety of the society. Téeent spreading of antiterrorist legislation, kbgalisation of
mass espionage activity, the concepts of indefihétiention, war on terror and preventive war ar@ditation
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that emergencies in contemporary societies hawsheethe point of non-regulation characterised lyyohal

civil war where governments have the privilege aafcont their own population considered as an dizture

of the statehood. An appropriate understanding hef suspension of law and human rights in extreme
emergencies require their assessment through igra pf derogations.

Assessing the extreme emergencies through the coptef derogations

A set of principles that states have to comply withen dealing with a threat to their existencedstained in
various international instruments that include lth¢ Charter, the Geneva Convention, the ICCPR, |1tkg the
Convention against Torture. These principles aeeptinciple of severity, the principle of proponadity, the
principle of non-derogable rights, the principlenoi-discrimination and the principle of good faitiotivation.

The principle of severity or exceptional threat

The idea of exceptional threat during a state aérgiency is described in the first paragraph ofiSeect of the
International Covenant on Civil and Political RigHit CCPR). The section refers to the concept ‘eticeal
threat’ as ‘a public emergency which threatenslifieeof the nation and the existence of which i§iailly
proclaimed.” The meaning of ‘exceptional threat ymaary from one country to another and denotes the
seriousness and the level of gravity of a situatidsich may lead up to the declaration of a stateroérgency
or a state of exception. Accordingly, minor disambes cannot justify the enforcement of a staenufrgency
and human rights restriction under the pretextaniirgy the state. In addition the concept of ‘stateduld be
understood from a constitutional law perspectivecaxding to this discipline, the state refers tgraup of
individuals living in a territory and subject tagavernment. Hence an exceptional threat to theofifne nation
means that, some or all of the features that domststatehood (territory, population and governtnghould be
threatened. It is suggested that a threat to faeofithe nation is one that on the one hand affée whole of
the population and either the whole or part of timitory of the state, and on the other hand,atees the
physical integrity of the population, the politic@dependence or the territorial integrity of thats or the
existence or basic functioning of institutions smnsable to ensure and protect the rights recadiis the
Covenant. Itis currently observed that:

While ‘the life of the nation’ is clearly intenddd have a restrictive meaning, its scope is ndtesgtlent. An
emergency that threatens the life of the nationtrimeril some fundamental element of statehooduovival
of the population.j

Despite this clarification, the idea of exceptiorthfeat in modern states is most evident through th
phenomenon of terrorism. Since the attacks of #ilthe US, terrorist threat (real or alleged) hasdme the
major factor justifying the suspension of law andnan rights restriction. Amnesty International ales in
2004 that since 11 September, many states haveeatidgaconian new ‘anti-terrorism measure¥'jrjcluding
new legislation, which are in breach of their intgfonal obligations and pose a serious threatitodn rights.
With regard to the extreme emergencies, one ofntlest prominent features of the statehood that és th
population is constantly assimilated to terroriise recent inflation of antiterrorist legislatiaoross the world

is implemented at the expenses not of terroristpbaple. As it was rightly observed “...it must leeagnised
that state efforts to curb terrorist activities @éalso culminated in the abridgment of many rigind freedoms,
not only of the ‘terrorist’ suspects but also afideent civilians.” ]

Notification and proclamation

A state of emergency entails human rights violaiand infringement of the rule of law. Thereforenitist be
officially proclaimed to inform the population alidine new political civil and economic climate surnding
the society. The principle of notification is flek¢ as a formal notification is admitted. The Inggional
Covenant on Civil and Political Rights requirestttiee other state parties be notified through thermediary
of the secretary general of the UN (section 4(3}haf Covenant). Emergency regimes that are notialtfy

proclaimed remain deprived of any legal attributel are internationally reprehensible. The principfe
notification and proclamation are publicity mectsams aiming at preventing de facto emergency The
existence of a public emergency must be officigilpclaimed, the procedures for the proclamationtrbes
prescribed in national law in advance of the eneryd’]

However looking at the principle of notificationdaproclamation within the context of extreme emanges, it

is assumed that there is no longer need to procdaich notify the emergency situation. The phenomesfon
spying and snooping characterised by the (il) |éigiéning of private phone conversations, the nesgsonage
among states and even allies is an evidence thatdte of exception has lost its exceptional ctarand have
become normal. Then in 2013 a US District Judgdiatil Pauley ruled that the National Security Agescy
(NSA) collection of millions of Americans' teleph®alls was lawful, rejecting a challenge to thetawversial
counter-terrorism programme by the American Civildrties Union. This organisation contended thatNt$A
collection of "bulk telephony metadata" violatede thhar against warrantless searches under the Fourth
Amendment of the U.S. Constitution. Judge Paulegued that the NSA programme "represents the
government's counter-punch” to eliminate al-Qaexdta observed that the programme's constitutionaisty
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ultimately a question of reasonablene$k.1h the same vein, in July 2015 British Prime Mieir David
Cameron literally called for the end of privacy tre Internet. He has criticised the so called “axea
encryption” methods used by various companies, estgyy they are sophisticated enough and prevetisiBr
intelligence services from accessing private cosatéons without the right cod€] Bimilarly on 04 April 2011,
Cameroon parliament passed a bill empowering tasigeent to enact “ordinances on the security @lligence
activities in Cameroon” and “on the use of intedlige’s technologies in Cameroon”. Following thevisions
of this legislation the president of the repubkcdntitled to request access to private emails,itoothe
telephone traffic of people across the country, wad/e the immunity of the elected parliamentariahsiny
time. Everyone has become suspect and can no lbegeusted. Governments are scare about theirlgtigu
and population too is afraid of their governmenisthese ongoing extreme emergencies, the deahgyiv
versus security seems to have acquired an unpnaeteeildimension. Freedoms to privacy and commuioicati
are then perpetually subjected to restrictions gwinsome potential threats real or alleged. Id@ag various
international and domestic provisions are simplgdssed by the state.

The principle of proportionality

The principle of proportionality is without a doutme of the most important in the appreciationhef validity
of a state of emergency or a state of exceptios Tlause ‘acquires paramount importance, beingmhé
substantive criterion employed to access the Isgafithe derogating measures taken by statestuatsin of
emergency.{] Fitzpatrick observes the following on the prifeipf proportionality:

Along with the threshold of severity, the princigleproportionality is the most important and yatsnelusive
of the substantive limits imposed on the priviledelerogation. ]

The requirement of proportionality is reiterated kgrious international instruments. For example the
International Labour Organisation (ILO) has comedalise that a state of emergency entails theesisépn of
public liberties and freedoms, including freedonas$ociation and freedom of assembly, with tradenists as
frequent targets of harsh measuré§. If is currently reported that ‘many governmemspbsing emergency
measures will suspend trade union rights and aarebsubject trade union leaders to torture, ayitexecution

or exile.’[*Y] The ILO conventions that govern the freedom wbasation (the right of association and protection
of the right to organise convention, 1948 @7¥) and the right to collective bargaining (thghtito organise and
collective bargaining convention, 1949°(Bi8)) do not allow derogation from them. Therefate parties to
these conventions cannot rely on state of emergemasures when they suspend these rights. |

The principle of proportionality means that a deadian of a state of emergency would be illegahisituation
where ordinary legislation could bring adequateutsohs to the crisis. In other words, the enforceimef
draconian measures would be valid only if the éxistegal order is inefficient in addressing theuation. The
derogation measures shall be such as are strietlgssary to deal with the threat to the life of théon and
should be proportionate to its nature and extefiiThe government shall have a duty to assess ihdtaliy the
necessity of any derogation measure taken or pesbtisdeal with the specific dangers posed by eemmigs.
[*] The events must be particularly serious and wliptable, meaning that a simple case of urgencylshuot
be assimilated to exceptional circumstances.

Assessing the principle of proportionality throutjie prism of extreme emergencies entails the ilaathe
current legal framework is unable to cope with siteation. As a result a new set of rules from ¢lkecutive
power constantly overlaps the ordinary legislatiothe extent that such legislation becomes meésagWhat
characterises the extreme emergencies in thisigdsdack of interest for the traditional mechams of human
rights protection and the substitution to a soc@dtgeace and justice with a society of fear, ganldl retribution.
Conor Gearty in his 2009 Hamlyn Lecture Series,fGuman Rights Survive?” points out that “the singl
greatest disastrous legacy of the war on terranfeohuman rights point of view has been the sugsige of
the criminal model based on justice and due probgsa security model based on fear and suspici®h€
principle of proportionality which is one of the stamportant benchmarks of validation of a staterokrgency
is no longer an issue in modern constitutionalestaln the name of terrorism (real or alleged)rtile of law
has been turned into a device of social oppredsjonllowing a lawful infringement of public freedoand
liberties. Yet the UN General Assembly resolutiatopted on 18 December 2002 affirmed that stated mus
ensure that any measure taken to combat terrorsnplies with their obligations under internatiotelv, in
particular, international human rights, refugee hathanitarian law.'f]

The peculiarity of extreme emergencies is to remdwet is exceptional to become ordinary and evieratr It is
reported for instance that Australia’s nationali-#ertror laws are striking not just in their volumeut also in
their scope.’f] They include provisions for warrantless searchi€sthe banning of organisations, preventive
detention, ¥ and the secret detention and interrogation of-swspect citizens by the Australian Security
Intelligence Organisation (‘ASI0").}{] Writing in 2002, Lucia Zedner and Janne Flygheded the potential
for the migration of national security measurethilaw and order context. For Zedner, the mospgeithreats
to security provide ‘the underlying rationale ammkhce for measures that tackle much lesser riskpdise no
small threat to basic liberties’®] Flyghed similarly observed that once new coeraiveasures have been
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introduced to counteract extremely serious formerimhe, such as terrorism, ‘there follows a sliderdrds their
employment in connection with increasingly minofeotes’. f]

The principle of non-derogable rights

Non-derogable rights refer to those rights attadbdtiman beings and which cannot be subject titaliion by
states, even during emergency situations (Secii@nof the ICCPR, Section 2 of Convention agaiosture).
These refer to the right to life, freedom from twet or cruel, inhuman, or degrading treatment arighunent,
slavery or being held in servitude, imprisonmentl@ grounds of an inability to fulfill a contraetuwbligation,
arbitrary detention, right to recognition everywdesis a person before the law, and freedom of thpugh
conscience, and religion. This requirement was atsdfirmed by the Convention against Torture atfiko
Cruel, Inhuman or Degrading Treatment or Punishrireits non-derogation clause in Section 2 whicidse
» Each state party shall take effective legislata@ministrative, judicial or other measures to prgéve
acts of torture in any territory under its jurisibo.
* No exceptional circumstances whatsoever, whettstate of war or a threat of war, internal political
instability or any other public emergency, may tneoked as a justification of torture.
« Anorder from a superior officer or a public autbpmay not be invoked as a justification of togur

The non-derogable clause provided by Section 2(@yessly targets emergency situations, which auallys
deemed a legal excuse for torture and other grasdation of human rights. The state’s experienceanf
emergency is irrelevant by virtue of non-derogapitif the prohibition on torture, but the Committaégainst
Torture’s (CAT) reviews are likely to be influenceg the frequent association of widespread torpuestices
with public emergencies?] It is reported that the ten members CommitteeidgiaTorture seek compliance
primarily through the review of periodic state regsounder Section 19 of the treaty. However, it Alieady
begun to consider confidential allegations of gystgc torture practices under Section 20 and ioldi&i
communication under Section 22|

Similarly, the Geneva Conventions provide one ef tost important provisions of international hunanén

and international law that aims to frame the conhddi@rmed conflict and seeks to limit its effedtsis by its
nature designed to be applied during emergencytsins involving armed conflict.?] As contended by
Fitzpatrick, the entire body of international huntaran law, both customary and codified, is highdjevant to

the protection of human rights during states of ey@ecy, especially in defining non-derogable rigft§ The
most important standards are set out in Sectiono&mon to the four Geneva conventions of 1949. The
principle of non-derogable rights appears to be @omconcern of international instruments regardihg
management of crisis situations.

Going back to the context of extreme emergendmesrécent antiterrorist legislation in Cameroonsdoet take
into account the right to life which is a non-demble right. On this account, four sections of tlegfislation
(section 2, 3, 4 and 5) provide for the death pggrfal a variety of acts qualified as ‘terroristicluding the
perpetration and funding of terrorist activitiesoddover under such legislation demonstrators in€aon can
also be labelled terrorists and then subject tataiapunishment. ] Similar legislation was recently passed in
Chad one of the leading countries along with Cammin the fight against the Islamist movement Bblaram.
As a result, only six months following its abolitian the country’s legislation, capital punishmemhs
reintroduced within the law by parliament that wbteith an overwhelming majority of 46 votes, o agxiand 0
abstention despite the absence of a significanbritygjof deputies in that parliamentary sessiohe Teath
penalty was enforced in Chad for on 29 Septemb&b 2then ten members of the terrorist group Bokoahar
were sentenced to death and executed by authorities

On torture, Israel recently passed a new legisiatilowing the force feeding of prisoners. Throuitis
process, a tube is inserted within the nostrilhaf prisoner to his stomach and the process istedid very
painful. These practices are in line with thosdar€es feeding of prisoners on hunger strikes gteaped in
Guantanamo the American prison on Cuba Island wharious kind of torture have today merged with the
ordinary US military practices. It has been repibrthat tactics approved by Secretary Rumsfeld and
implemented by Major General Geoffrey Miller at Gtanamo involved the use of dogs for interrogation,
stripping persons naked, hooding for interrogatgiress positions designed to inflict pain, isolatin cold and
dark cells for more than thirty days, other usesafsh cold and heat, and the withholding of fdéfl.In a
given circumstance, some of these approved tactight not constitute “torture” or “cruel” treatmeititut each
tactic, including use of “fear up harsh,” could ckasuch a level of illegality and, in any eventjsitquite
obvious that each can constitute illegal treatmiat is “physical suffering,” “inhumane,” “degradjyi
“humiliating,” a use of “physical or moral coerciéror a use of “intimidation.” A tactic that violes any
Geneva proscription is a war crinf€ Such was already the case in Irag. Indeed agitriently reported:
Pictures of outrageous abuse of detainees at AbailizHraq, disclosed in May 2004 demonstrated faahe
human beings in control of the U.S. military hactbestripped naked with hoods placed over their siam
threatened with dogs near their bodies. Were tfarses of patently illegal treatment isolated abors at the
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hands of a few errant soldiers or had the tacticstripping naked, hooding, and use of dogs begmoved at
highest levels in the Bush administration and tfilgary? [*]

In 1996, the European Court recognised that wheletainee was stripped naked, with his arms tidnlehis
back and suspended by his arms such treatment aeabtmtorture.” {°] In another case, the European Court
stated that treatment was “degrading’ becauseag such as to arouse in its victims feelings of, faaguish
and inferiority capable of humiliating and debasihgm.” f*] The Committee Against Torture has condemned
the use of the following interrogation tactics dhex torture or cruel, inhuman, or degrading tmeet: (1)
restraining in very painful conditions; (2) hoodingder special conditions; (3) sounding of loud imudsr
prolonged periods; (4) sleep deprivation for prgiee periods; (5) threats, including death thre@syviolent
shaking; and (7) using cold air to chil?y] In his statement to the Third Committee of the @¢neral
Assembly, the Special Rapporteur on Torture spdkemorted circumventions of the prohibition onttwe in
the name of fight against terrorism. These attenmuisided the legal arguments of necessity anddaftfnce;
attempts to narrow the scope of the definitionasfure and arguments that some harsh methods shotile
considered as torture but merely as cruel, inhuanategrading treatment or punishment; acts of teré&und ill-
treatments perpetrated against terrorist suspectprivate contractors; the indefinite detention safspects
(including children) without determination of théagal status and without access to legal repragent]

On arbitrary detention, it is strictly prohibitecider international human rights law to imprison peowithout
judgment. Indeed as coined by various provisionthefinternational Covenant on Civil and Politietights,

“all persons deprived of their liberty shall beated with humanity and with respect for the inheignity of

the human person.”(Article 10(1)); “Everyone shadive recognition everywhere as a person beforéathé
(Article 16); “All persons shall be equal beforettaw and are entitled without any discriminatiorthie equal
protection of the law . . .” (Article 26). Howeveespite this clarification indefinite and arbitrashgtentions
within the framework of extreme emergencies andggfie against terrorism remain a fact. It is repdrthat
anti-terrorism legislation passed in the UK, FragnGermany and Italy introduced severe restrictions
freedoms including prolonged detention and reftsajrant the right of asylum and immigration on there
suspicion that the individual or individuals conued belonged to a terrorist group’] [In the same vein, in
2003 the UN Working Group on Arbitrary Detentionsebved that the conditions of people detained byuB

as a result of so called War against terror webérary. °] The Guantanamo prison on Cuba Island, the secret
interrogatory spaces of CIA across Europe and #epi&dary Prisons in Cameroon amount to the space of
arbitrary detention.

The principle of non-discrimination

Certain discrimination clauses may not be imposea inanner that discriminates on the grounds &, realor,
gender, language, religion, or social origifY] [This principle is entrenched in Section 3 of tBeneva
Convention, which states that ‘persons taking niivagart in the hostilities, including members arimed
forces who have laid down their arms and thoseepldbhors de combat’ by sickness, wounds, detention, or
any other cause, shall in “all circumstances” leated humanely, without any adverse distinctiomdtmad on
race, colour, religion or faith, sex, birth or wibalor any other similar criteria.” Similar provisis appears in
the Covenant that mentions that certain discrimdmatclauses may not be imposed in a manner that
discriminates on the grounds of race, color, gerdaguage, religion, or social origin (section)3(1

In relation to the extreme emergencies, it candié that some anti-terror laws operate a clearidiscation
between the citizens of a country and foreign metii®. In its report for 2004, Amnesty Internatiorays that
countries have continued to flout international lanmights standards in the name of the ‘war oroterfhis
has resulted in ‘thousands of women and men soffeinlawful detention, unfair trial and torture—teof
solely because of their ethnic or religious backga '] Similarly it was coined by the UN Special
Rapporteur on Religious Intolerance that resportsegerrorism have also led to new forms of racial
discrimination and a growing ‘acceptability’ of ttraditional forms of racism where certain cultusakeligious
groups are viewed as terrorist risk¥] [

Conclusion

This paper aims at assessing the suspension ofatelvhuman rights through the emergence of extreme
emergency in modern societies. It appears thakelglito the classic emergencies subject to int@nat and
domestic restrictions, the concept of extreme epranigs is entirely driven by the executive entihd ds
characterised by massive human rights violationugting so called non derogable rights. In the narhe
terrorism human beings can be subject to tortuitknds and indefinite detention without judgemef. its
majority the anti-terror legal arsenal is sets tode not only human rights and human dignity ofivittial
citizens but also stripping away their humanity.

Paradoxically despite the proliferation and inflatiof anti-terror laws and harsh measures acrassvtrld,
modern states seem to becoming less safe thae ipai$t owing to the emergence of new terroristrosgdion
such Islamic State or Boko Haram. As Amnesty lradomal stated in May 2003, the ‘war on terrort, faam
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making the world a safer place has made it morgel@us by curtailing human rights, undermining rthle of
international law and shielding governments fromusny. It has deepened divisions among peopleftérént
faiths and origins.
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