EXTRAJUDICIAL KILLING |IN BANGLADESH: A MURDER OF
HUMAN RIGHTS

A. Z. M. Arman Habib
Faculty of Legal Studies, South Asian Universitkbar Bhawan, Satya Marg,
Chanakyapuri, New Delhi-110021, India
Corresponding authourarmanhabiblaw@gmail.com

Available at http://www.ssrn.com/link/OIDA-Intl-Jonal-Sustainable-Dev.html
ISSN 1923-6654 (print) ISSN 1923-6662 (online).
Ontario International Development Agency, Canad@ughors et al

Abstract: Bangladesh's record for human rights has deté¢eidrsince 2004 after the introduction
of the Rapid Action Battalion (RAB), an elite foreglded to the existing contingent of the law
enforcing agencies. Every day in the getting upnothe fast reading of daily newspapers we
watch the issue or occurrence was occurred in &gepf Bangladesh that is killing by RAB or
police of terror which is known to us as extra fdli killing. It is the duty of the welfare state t
secure democracy, rule of law, press freedom anthhuights. But it is matter of sorrow that law
enforcing agency violate the human right with tinewledge of government of Bangladesh. From
the year of 2004 has been continuously going oragutlicial killings by state there. Especially,
Rapid Action Battalion (RAB) is the main state & in the name of so-called 'crossfire' or
‘encounter’ or 'gunfight' in Bangladesh. But tldamot be allowed, because every person has some
fundamental rights. All of the human rights orgaians and concern association criticize this
extra judicial killing. Extrajudicial killing is amffence which cannot be condoned by any peace-
loving people.

The people of Bangladesh have 23 fundamental right®€nshrined in the Constitution. The
fundamental rights are prescribed in the Banglad&sfstitution Article 26 to 47A. Article 31and
32 of the Constitution of Bangladesh is intendegbrtatect the fundamental rights. It guarantees
the right to life and personal liberty and it igphipable to both citizens of Bangladesh and foreign
nationals. But, in practice, the government of Badgsh apparently fails not ensure the right to
life or to comply with the Universal Declaration dtuman Rights and the Constitution of
Bangladesh. Extrajudicial killing has been an onggiroblem in Bangladesh. It's both a violation
of Bangladesh’s constitution and of the UN’s UnsarDeclaration of Human Rights. But these
types of killings still occur frequently in Bangkesh. Despite being a State Party to the
International Covenant on Civil and Political RiglftCCPR). According to Article 2 and 6 of the
ICCPR, the Bangladeshi authorities have the ohbtigab ensure the right to life of the country’s
people and must provide prompt and effective reeseili cases where any violations takes place.
Bangladesh also has the obligation to introduceslietipn that is in conformity with the ICCPR,
but continues to falil in this regard.

This research work seeks to precisely understaacttent of human rights violation caused by
the different instructions in Bangladesh. This agsk substantiates significantly to the existing
popular literature in the field of human rights.eTpaper emphasizes that extra-judicial killing is
an infringement of the citizens’ rights to life asthte violation of International Human Rights
Charter of which Bangladesh is a signatory. In ffaper, an attempt has been made, mainly, to
examine and assess the position and status of huights (right to life) and extent of
contradiction of criminal justice in Bangladesh\rew of Bangladesh constitution and other
related instruments when extrajudicial killing ocsuepeatedly. Also deals question relating to
protection of life and extent of its infringemefg extrajudicial killing. The relevant cases have,
therefore, been discussed and analyzed.

Keywords: Due process of law, Extra-judicial killing, Humaights, Presumption of innocence,
Right to life
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Introduction

ife is the most precious thing and nothing can leeenfundamental than preservation of life (Huda91)9

Hence, deprivation of life can follow only wheristneeded for the security of the state or the ritgcnf the

ordered society where individuals can freely erdjfeyand liberty (Islam M. , 2012). Therefore, rigio life
is one of the basic fundamental rights recognize@\ery legal system. The constitution of PeopRspublic of
Bangladesh is not an exception to this generigriat@onal norm. ‘Right to life’ is ensured undert 84 & Art.32 of
Bangladesh Constitution signifying its fruitfulnegxpanding its wider to widest meaning through ediéht
chemistry. But the matter is that, there is frequiaprivation of life and personal liberty by waly extrajudicial
killing in Bangladesh. When a person dies in thécpocustody or died by cross-fire of Rapid ActiBattalion
(RAB)! in Bangladesh, the question arise in our mind dioescessary for the state to take the life fasuging the
safety and security of the society? Or it is ne@mgsso oppress the opposition party by the goventrbg armed
force. The United Nation's concept of human rightsbraces this natural law concept of rights, rigbtsvhich
human beings have been entitled since time immenarid to which they will continue to be entitlesl lang as
humanity survives. Thus, both the Universal De¢laraof Human Rights and the two Covenants of 1866
International Covenant on Civil and Political Righénd the International Covenant on Economic, $auid
Cultural Rights- assert in the first paragraphshefr Preambles that "recognition of the inherdghitly and of the
equal and inalienable rights of all members oftthenan family is the foundation of freedom, justéoe peace in
the world." (Nations, 1960)

More recently, in specifying the guiding concepis future human rights work within the United Nat® system,
the General Assembly listed among those concemsn#tural law idea that "human rights and fundaalent
freedoms of the human person and of peoples arénahle." (Nations, Declaration on the Principlet
International Law Concerning Friendly Relations &wOperation Among States in Accordance with thearr
of the United Nations, 1970). The right to lifetle fundamental human right because it is a priodition for
realization of all other human rights. The faildoeeffectively investigate an extra-judicial kiljrviolates the right
to life. Effective investigation of an extra-juditikilling is an inseparable part of a state’s dutyrotect the right to
life.

Audi Alteram Partem (No man shall be condemned unheard) is a basiciple of natural justice that means no
one is to be condemned, punished, or deprivedsghéii life or property in any judicial proceedingless he/she
has had an opportunity of being heard. The priesigf natural justice have been violated repeatbglyaw-
enforcement agencies of Bangladesh through soecaltess-fires’. On paper, a cross- fire is “thenfy of guns
from two or more different directions at the samneetand passing through the same area.” In pradtibas taken
the shape of extra-judicial killings of allegedeyrous offenders by law-enforcement agencies irctlumtry. There
are other terms like ‘encounter’, ‘shoot-out’ arglnfight’ which is all terms synonymous with exjtaticial
killings. It is used often by the government to eémin power while denying the opponents a chandeetheard or
condemn the actions of the government. The tendem@mbrace extra-judicial killings as a necessary has
resulted in a steadily increasing mistrust of thgal and judicial system (Ahmed, 2010). This agtiekplores and
speculates about the illegal killing by the statchmnism or others, which is inconsistent withghpreme law of
the land as well as the universal rights of theuaed in international human rights covenants.

Concept of Human Rights

The words “human and rights” when used collectivehean legal claims relating to man or mankind aadh
universal rights of human beings grew in mankirahfrancient time (Hoque, 1997). These rights aralserent in
human persons that cannot live without them. In, faen born with these rights which cannot be sspdrfrom
them by any law or constitutions (Khan, 1995).sltherefore no surprise that till date there existsuniversally
accepted definition of human rights. Three distisgad theorists- Maurice Cranston of the LondonoBtlof
Economics, the late Hedley Bull of Oxford Univeysiaind Louis Henkin of Columbia Law School- have all
advanced noteworthy but ambiguous definitions. €i@m has maintained, "A human right by definitiena

1 On June 2, 2003, the Cabinet Committee on LawCmuigr decided to replace RAT with RAB-the RapididwetBattalion. Eight months later,
in March 2004, the government formally created RABe government presented RAB as a composite fmegrising elite members from the
military (army, air force and navy), the police damembers of Bangladesh's various law enforcementpg. Members were seconded from
their parent organizations, to which they returégér serving time with the new force. RAB's opienad are based on the Armed Police
Battalions (Amendment) Act 2003, (Act No. XXVIII &2003) passed by parliament in July 2003, amenttiegArmed Police Battalions
Ordinance, 1979.The new law placed RAB under thensand of the inspector general of the police aiydexdension, the minister of home
affairs.
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universal moral right, something which all men gwérere, at all times ought to have, something oictvimo one
may be deprived without a grave affront to justs@nething which is owing to every human being $inpgcause
he is a human." (Cranston, 1978)edley Bull defined the term somewhat differently: "Human tighre rights
attaching to human beings as such, rather thamgwt that class of human beings. They are thotgghe enjoyed
by all human beings, to be enjoyed by human beimfjgand to be enjoyed by them equally." (Bull, 297 inally,

Louis Henkin observed:

"Human rights are claims which every individual fasshould have, upon the society in which he/skes] To call
them human suggests that they are universal: theydae of every human being in every human soclétgy do
not differ with geography or history, culture oriology, political or economic system, or state@falopment. They
do not depend on gender or race, class or statascall them 'rights' implies that they are claimas of right', not
merely appeals to grace or charity, or brotherhood,ove; they need not be earned or deserved. aheynore
than aspirations, or assertions of 'the good', bl#gims of entittements and corresponding obligationsome
political order under some applicable law, if omtya moral order under a moral law(Henkin, 1981)

Above definitions indicate certain universal coedues of human rights:

These rights cannot be totally separated from gdi€tmorality; these entitlements are inherentyerg human

person merely for the reason that she/he is a huamghthat realization of these claims depend erpthsitive law

of the state. It follows therefore, that the emargeof the principle of respect for basic humahtsgand freedoms
of man and the emergence of other norms and st@sdainternational law relating to human rightesmot mean
that these rights are regulated by modern intevnatilaw directly and have ceased to be an inteaffalr of the

states.

What are Human Rights?

Human rights are rights inherent to all human bginghatever our nationality, place of residencg, sational or
ethnic origin, color, religion, language, or anhet status (Charter, 1945). We are all equallytledtto our human
rights without discrimination. These rights areiaterrelated, interdependent and indivisible.

The Universal Declaration of Human Right:

Article 3.
Everyone has the right to life, liberty and seguoit person.

Article 5.
No one shall be subjected to torture or to crudduiman or degrading treatment or punishment.

Article 9.
No one shall be subjected to arbitrary arrest,rdigte or exile.

Article 22.
Everyone, as a member of society, has the riglsiotoal security and is entitled to realization,otigh
national effort and international co-operation amdccordance with the organization and resouréesach
State, of the economic, social and cultural righthspensable for his dignity and the free develeptrof
his personality.

Fundamental Human Rights in Bangladesh: The Constittional Provisions:

The Constitution of Bangladesh provides the fundatalerights of the citizens in the third chapter. Article 26
proclaims:
(1) All existing law inconsistent with the provisionéthis part shall, to the extent of such incorsisy,
becomes void on the commencement of this Constituti

(2) The State shall not make any law inconsisteith any provisions of this Part, and any law so enad
shall, to the extent of such inconsistency, be void

The constitution of Peoples Republic of Bangladgsarantees the equality of all citizens before (Awicle: 27),
which is in essence the corner stone of a demaocpaiity and lays the basis for realizing fundana¢muman

2 Universal Declaration of Human Rights'1948dopted and proclaimed by General Assembly resmit#il7 A (I1) ofL0 December 1948

% In Jibendra Kishor v. The Provvince of East Pakisthe Supreme Court Pakistan held, “The veryepinaf a fundamental right is that being a
right guaranteed by the constitution cannot bertak@ay by the law, and it is not only technicatiitistic but a fraud on the citizens for the
makers of a constitution to say that a right isdamental but that it may be taken away by the [@hé same view was reaffirmed by Pakistan
Supreme Court in State Vs. Dosso.
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rights. It rejects any kind of discrimination irrtes of religion, race, caste, sex or place of bMiomen are given
equal status with men in all spheres of the Statead public life. Articles: 31, 32 and 33 describat citizens are
entitled to enjoy the safeguards as to arrest atention, protection of the law and treated in agdance with law
and not deprived of life or personal liberty excapticcordance with law, Article: 35 ensures failtin criminal
prosecutiofi Articles: 36, 37, 38, 39, 40, 41 illustrate theysion of freedom of movement, freedom of assgmbl
freedom of assembly, freedom of thought and conseieand of speech, freedom of profession or o¢mpand
freedom of religion. However, some restrictions rbayimposed in conferring the rights. Above all tlnedamental
rights described in Bangladesh Constitution resembly effectively the principles inscribed in td&l Universal
Declaration of Human Rights and provide a legaid&x citizens for a free and fair environmenttle national
polity (Hussain Mohammad Ershd v. Bangladesh, 2001)

Concept of Extrajudicial Killing?

Before discussing any matter regarding extra jadlikilling we have to precisely understand the nireguof extra
judicial killing. Though there is no legal defimti of an extrajudicial killing, if a death is cadsby a law
enforcement official without following the legalles or due judicial process, it can be considertdgidicial.

That which is done, given, or affected outside dberse of regular judicial proceedings. Not foundgabn, or
unconnected with, the action of a court of law,imsextrajudicial evidence or an extrajudicial oaffihe free
dictionary)

An Extrajudicial Killing is the killing of a persohy governmental authorities without the sanctibrmamy judicial
proceeding or legal process. Extrajudicial punishimeare by their nature unlawful, since they byptms due
process of the legal jurisdiction in which they wicExtrajudicial killings often target leading galal, trade union,
dissident, religious, and social figures and maygém®ied out by the state government or other statborities like
the armed forces and police. Killings committedsig the judicial process by or with the consentpoblic
officials, other than as necessary measures otldarcement to protect life or as acts of armedimbrcarried out
in conformity with the rules of international huni@nian law (Rodley, 2009).

Extrajudicial killing is defined as a deliberatedlikg not authorized by a previous judgment pronced by a
regularly constituted court affording all the juidicguarantees which are recognized as indispeadapCkivilized
peoples (Sinaltrainal v. Coca-Cola Co., 2009). Nsiwce the formation of the elite Rapid Action Bétn (RAB)
in March 2004, such killings are again on the ggd are being categorized under a new vocabulatgroésfire,"
"extrajudicial killings," "encounters," etc. Therie also includes illegal executions or killings kaw-enforcing
agencies or death in custody. It is also saiddkath, which are not executed by the order of thetin accordance
with the laws, are designated as extra-judicidingjl(Rashid, 2005).

Historical Background of Extrajudicial Killing in B angladesh before Formation of RAB

The extrajudicial killing is not a new concept irepent time. It has a dark history from the birfrBangladesh
many people’s died by extrajudicial killing. Somgtrajudicial killing makes a dark history in thestory of
Bangladesh. Right after the independence, we fiadynmembers of Jasad and Purba Banglar Sharbohesd P
had been killed in the hands of the Jatiyo RakkahiBi” In 1972 the Bangladesh government formed the datiy
Rakkhi Bahini (National Defense Force) and givethé status of an elite foftdt worked parallel to the regular
army intended to recover arms from civilians andngulate the regime against military coups anceotdrmed
challenges to its authority. By creating Rakkhi B@hLal Bahini, Sheccha Shebok Bahini unleashed mearable
reign of terror killing 40000 nationalists and patic people without any trial (Bureau of Democra¢yuman
Rights, and Labor, 2008).

4 A man should not be punished prior to conviction.
® In the case the court held that, Universal detitmeof human rights or Convents unless incorparatedomestic law are not enforceable in
national courts. But national courts may draw ufhmse principles if domestic laws are not incoesistith those.
¢ Purba Banglar Sarbahara Party (Bengali for 'Padm Party of East Bengal') is a communist part@angladesh. The party played a role in
the independence struggle of the country. In thiy d®70s it engaged in armed struggle supportirgrtew Bangladeshi state. Since then its
political fortunes have dwindled, having sufferednfi several waves of internal divisions. The groeipains active, and still carries out violent
attacks against its opponents.

Jatiyo Rakkhi Bahini (English- National Defence €&y was an elite para-military force formed on #e instant of February, 1972 by the
government led by Bangabandhu Sheikh Mujibur Rahiyean order commonly known as ‘Jatiyo Rakkhi Balict, 1972’ after the liberation

war of Bangladesh. It was an auxiliary force ofigmWwhich turned into a private army loyal onlyBangabandhu Sheikh Mujibur Rahman.
8 Jatiya rakkhi bahini Act [President's order no0o21972, as amended by act XI of 1974]
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The four national leaders and Liberation War hered® were brutally murdered inside the Dhaka Gentail in
1975, The four national leaders, who led the cotmtindependence war when Bangabandhu Sheikh Mujibu
Rahman was detained by Pakistani junta, were sejailtafter the gruesome killing of Father of tRation along
with most of his family members on August 15, 19T&e four celebrated sons of the soil-Syed Nazslanh,
Tajuddin Ahmed, A H M Quamruzzaman and Captain Mardi-- were shot dead following repeated bayonet
charges on the fateful day, less than three maithsthe August 15 massacre (Jail Killing Cas@©20

In late 2002 the government of Bangladesh issue@xatutive order that launched a drive to arresarited
criminals” and recover “illegal arms”. The ordersvaimed at curtailing a rapid rise in cases of ragrdxtortion,
kidnapping, and crimes against women by warringggahat were allegedly linked to members of both rtigjor
political parties. Codenamed Operation Clean Héacomprised of army, police, village defence farand border
security personnel (Ashrafuzzaman, 2006).

Operation Clean Heart, an anti-crime operation thatnationwide from October 2002 to January 2083 to the
death of approximately sixty people, the maiminguafund three thousand individuals, and the aofestore than
forty-five thousand (Bulletin, 2003). On 9 Janu&#§03 the day Operation Clean Heart was wound up the
Government of Bangladesh promulgated an ordinambeninifying the armed forces and the assistingcpdbrces
from any actions consequential upon the actionseum@peration Clean Heart, including deaths andckeand
seizure of property (Operation Clean Heart: Banggfds Dirty War, 2003). The ordinance precludes muaye to
seek justice in courts for human rights violatiolsing the countrywide clampdown on crime. It wéscpd before
Parliament on 27 January 2003 and on 24 Februd8 R(passed an indemnity law in accordance witticher 46

of the constitutior.

Human Rights and Bangladesh Scenario

“Where there is a rule of law, resultantly the péopold confidence in the ability of state instibuais to provide
justice and security,(Chaudhry, 26 June 2011)

It is true that the State shall be bound to mamnkiiiman Rights over the State. But it does not taairstrictly by
any one of the country in the world. Gross violatiamf human rights can be found in third world esatmany or
most of which are ruled by military and family ditbrships or pseudo-democratic, autocratic regiraed, some
under foreign occupation. There is hardly any resfir democratic practices, mutual tolerance aqaaérights of
others with different color, belief, culture or eitity. The leaders of these societies/countriesnaostly corrupt and
morally bankrupt and possessed with unlimited gréed power and money. They lack transparency and
accountability in their actions and governancesT$itrue in many countries including Bangladesh.

The worst forms of human rights violations suchuakwful torture and killings, abduction, rape asttier violent
crimes happened during the war of liberation in11§Ferpetrated mostly by the Pakistani army bub &l some
Bengali elements, estimated 1 million deaths) (Bawedia). Lack of proper democracy and propensity f
authoritarianism (during periods of both civil amdlitary regimes) resulted in human rights abusesarying
degrees at different times. Unfortunately, no regimpower since 1972 has ever acknowledged ipporesbility in
this regard, and very little has been done to shegse practices. In recent years, the human rigibdation in
Bangladesh has deteriorated to an alarming stape. Jovernment of Bangladesh has been violating the
Constitution and Universal Declaration of Human Régsince 2004. According to Art 35(5) of the cansbn of
Bangladesh and Art.5 of the Universal DeclaratibiHoman Rights, “No one shall be subjected to tertar to
cruel, inhuman or degrading treatment or punishriiémtd according to Art.31 of the constitution oaBgladesh,
“Everyone has the right to life, liberty and setwuof person.” For instance in case of Liaquat tdsy. Pakistan
(PLDPa) it was held by the court that-implicit irt-81 and 32 is the right to access to justice asaa cannot be
said to have been dealt with in accordance withdaless he has a reasonable opportunity to apptbactourt in
vindication of his right or grievance. But, in ptige, Bangladesh does not ensure the right todifd has not
complied with the Universal Declaration of HumargRs and the constitution of Bangladesh. A few humghts
organizations in home and abroad have long beemggke government to stop the killings, termingprth
“extrajudicial.” Moreover, the High Court of Bangkesh, on June 29, 2009, asked the government taiexphy
killing people without a trial, in the form of esfudicial killings, is not being declared as illkgand why measures

° The Joint Drive Indemnity Ordinance 2003 gave imityufrom prosecution to all concerned personnel afficials for involvement in “any
casualty, damage to life and property, violatiomigiits, physical or mental damage” throughout8BeDay Tragedy.
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are not being taken against the perpetrators (AHKAST and others v. Bangladesh and others [‘Extrdiclal
Killing' Case], 2009). After this ruling, we stiHaven’t seen anything happen.

Extra-Judicial Killing Casualties on Yearly Basis 201-2013(Odhikar, 2013)

Extrajudicial killings by the law enforcing agensieontinued in 2013. The table below shows thatagidicial
killings by law enforcing agency from 2001 to 2013.

Table- 1

. RAB- BGB lTI%OG“(I_;,e

Year RAB Police ; Army Former Total
Police BDR Former
BDR

2013 38 175 0 0 11 32 256
2012 40 18 2 - 2 - 62
2011 43 31 4 - - - 78
2010 68 43 9 - 1 - 121
2009 41 75 25 3 5 - 149
2008 68 59 15 - 2 - 144
2007 94 64 3 7 1 - 169
2006 192 144 1 - 6 - 343
2005 111 258 - - - - 369
2004 77 133 - 1 6 3 220
2003 - 57 - 2 4 - 63
2002 - 33 - 39 4 - 76
2001 - 33 - - 9 42
Total 772 1038 59 52 42 2092

“Crossfire” by the (RAB) Exploring the Extent of Hu man Rights Violation in Bangladesh

The Rapid Action Battalion (RAB) was establishe@@94 to stop spiraling crime and alarming ris¢hefterrorism
in Bangladesh. Since 2004, the RAB has flauntediittdent behavior as a way to intimidate and sqageple
(Bangladesh, 2010). At least 772 people were kilgdRAB between its inception and 2013 (Report,30They
are responsible for widespread torture and kiltimgy suspects in custody. The youngest victim wagebds old, the
oldest 65, and all were male (Report, 2013). Theesgument of Bangladesh has defended RAB killingsdnying
the victims were “wanted criminals” or “top terrbrevho died when they resisted arrest or were caught
“crossfire” between the force and criminal gangse §overnment justifies the killings by using teen "crossfire,"
which it refers to as gunfights between any allegeahinal group or "hardened" criminals and the RéBpolice.
The term "death in an encounter” is used in otlmemtries to mean the same thing, but the term 5€ire$ is
preferred by law enforcement agencies in Bangladdste sinister connotation associated with the word
demonstrates the utter powerlessness of the péagleg extrajudicial killings that are taking placeBangladesh
(Islam, Extra-Judicial Killings in Bangladesh: Csefires or Violations of Human Rights?, 2010).

How Extrajudicial Killing Contradicts Criminal Just ice?

“Any error of law can make the judge unaccountaiblehis world and the world hereafter(Chaudhry, 26 June
2011)

The fundamental purpose of criminal law and crirhijuatice system is to control crime, punish théenflers,
prevent crimes, protect innocents, and to mairaafiair degree of cohesion and stability in soci®&#ile criminal

law is broadly seen as a tool of social controlmaral justice system is an institutional framewdtk enforce
criminal laws (Faruque, 2007). Without trial a cimal or a person cannot be convicted, whether hikkygur not.

‘Crossfire’ is an extra-judicial measure as itnsflagrant violation of national and internatiomalvs. Article 31 of
the Constitution of Bangladesh states: “To enj@yphotection of law, and to be treated in accordamith law, and
only in accordance with law, is the inalienablentigf every citizen, wherever he may be, and ofgwther person
for the time being within Bangladesh, and in paittic no action detrimental to the life, liberty,dyo reputation or
property of any person shall be taken except io@znce with law.” In addition, Article 32 statédlo person shall
be deprived of life or personal liberty save in@dance with law.” Because of the seriousnessefiriprivation of
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life and personal liberty, the Constitution stat@s specific provision even though deprivationifgf and personal
liberty can be assumed to be covered under ArfitleNo right is as basic and fundamental as th# tiglife and
personal liberty and the exercise of all othertigh dependent on the existence of this unalienaght. The core
essence of Articles 31 and 32 is also the riglaictmess to justice and fair trial, which is deniattight in the face of
extra-judicial recourse.

Despite this right being enshrined in the countistpreme law, it is being violated on a scale teguires the
attention of the government and the internatiomahmunity, notably the Human Rights Council, whidstio date
failed to address the situation of rights in Badgkh in any credible way. In cases of violatiohsré¢ are provisions
for the lodging of complaints with the police undgection 154 of the Code of Criminal Procedure,818ghich
states that:

“Every information relating to the commission ofcagnizable offence if given orally to an officerdharge of a
police-station, shall be reduced to writing by himunder his direction, and be read over to theoinfant; and
every such information, whether given in writingreduced to writing as aforesaid, shall be signgdle person
giving it, and the substance thereof shall be edein a book to be kept by such officer in sucimfas the
Government may prescribe in this behalf.”

However, when the police themselves, or other brasnof law-enforcement, are the alleged perpesatbabuses,
such avenues for complaints are fully obstructétis 1s the case in particular with the gravest eburotably extra-
judicial killings. Typically, regarding extra-juda killings, the police at the first hurriedly rister a complaint of
unnatural death. Such complaints are registereéruBdction 174 of the Code of Criminal Procedur@gl8s an
“accidental or suicidal death” instead of a “hordali death.” The same provision also empowers areCktive

Magistrate” to inquire into the incident. In allses, the law-enforcement agents and the magistcatespire to
disguise the extra-judicial killings, notably byamding them as “crossfire” or “encounter” killingReport H. R.,

2009).

As a member of the UN, Bangladesh is signatory amyrinternational human rights instruments like theversal

Declaration on Human Rights (UDHR) and Internatiddavenant on Civil and Political Rights (ICCPR)itiale 3

of the UDHR states that, “Everyone has the righiifeg liberty and security of person” whereas Alei 10 states,
“Everyone is entitled in full equality to a fair dupublic hearing by an independent and impartigutral, in the
determination of his rights and obligations andapfy criminal charge against him.” ICCPR carries ilsim
provisions in Articles 6 and 14 to protect a peisoights to life and fair trial and to be presumadocent until
proved guilty according to the law. But Bangladgskernment does not maintain those provisions.

Extrajudicial Killing, Violation of Presumption of Innocence:

The idea that people accused of criminal offendesulsl be presumed innocent until proven guilty belall
reasonable doubt is a core tenet of criminal laatrifte (Report H. R., 2013). One of the fundameptaiciples of
criminal law in any legal system is that accusegresumed innocent unless proved guilty beyondorestsde doubt
after litigation has been conducted in a competentrt under due process of law, which, inter aimjudes,
accuser’'s right of defense. Art. 14.2 of Internagib Covenant on Civil and Political Rights, 1966high
Bangladesh acceded to in 2000, states that evergloagyed with a criminal offence shall have thétitp be
presumed innocent until proved guilty accordindaw. Presumption of innocence is the vital rightted accused
because he possesses some sort of dignity and hasm@uhuman being and never ever he wants tatldessain,
2010). The principle of presumption of innocencelies two elements: a rule regulating the locatiod standard
of the burden of proof and secondly a policy directhat the subject of a criminal investigationgnbe treated as
innocent at all stages of criminal proceedingsspeetive of the probable outcome of the trial (Skkard, 1998).
The phenomenal rise of extra-judicial killing ofifminals’ as a populist device to solve ‘law ander problem by
law-enforcing agencies like ‘operation clean-heart’cross-fire in last few years not only violatamy cardinal
principles of criminal justice including presumptiof innocence and the right to be defended, lsd etmains a
unrequited form of violation of the rights of aizén. In fact, “cross fire” indicates a desperaterapt to keep
crimes under control and points out serious faitifigur criminal justice system (Alam, 2005).
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Extrajudicial Killing Violates the Right to Life an d Right to Protection of Law in Light of Due Proces of Law
The Holly Quran declares human life as sacrosa#ileth said-

“Do not take life which Allah made sacred, exceptjcause. If anyone slew a person unless it beraen or for
spreading mischief in the land, it would be asefdlew the whole people; And if anyone saved dt lif®uld be as
if he saved the life of whole peopf@.”

Like Article 31 of the Constitutions of Bangladegtiticle 21 of the Constitutions of India providésat there shall
not be any deprivation of lif&or personal liberty expect according to procedstablished by Law. The American
Constitution also prescribes prohibition on all degtion of life, Laverty or property without dueqeess of law?
The accused may know his allegations against him mby have reasonable opportunity to define him@glam
M. , 2012). Article: 3 of Universal Declaration éfuman Rights states, “Everyone has the right ®fif The
International Covenant on Civil and political rigtstates vividly the right to lif&"

Due Process of Law is a basic principle in the Aozar legal system that requires fairness in theeguwents
dealing with persons. The term due process of émpears in the™5and 14 amendments to the Constitution of
the united States. These amendments forbikré state, and local governments from depriviagoerson of
“life, liberty, or property without due procesd law “.The supreme court of the united states haver clearly
define these words and has applied them normaber of widely different situations. The id#adue process of
law dates from the English Magna Carta of 1215. @niele of this document promises that no man|shel
deprived of life, liberty, or property except byettawful judgment of his peers or by the law ofdaArticle 27 and
Article 31of the Constitutions of Bangladesh redagd the Due Process of Law.

The concept of due process has two aspects—pradesdod substantive. The procedural due process sniake
necessary that one whom it is sought to deprivengfright or liberty must be given notice of prodiegs against
him, must be given opportunity to defend himsedfgin M. , 2012).

The due process of law includes the follwing reguients:

The law must be administered fairly

A person must be informed of the charges agatim and must be given a fair hearing.
The person bringing the charges must not losvalil to judge the case.

Criminal laws must be clearly worded so thaeyt give adequate warning of the action
prohibeted.

YVYVYY

Here we see that, according to the Due Processwfdxtrajudicial killing not only violates the Rigto Life and
Right to Protection of Law but also contradicts thieninal justice system of a country.

Why extrajudicial killing seems to be a Murder of Human Rights, rather than violation Human Rights:

“It will be suicidal for the nation and the society allow the law enforcement agencies to decide should be
killed on criminal charges. Extra-judicial killinghust be stopped. Bring anyone to justice if accusfectiminal
charges, but no further killing in crossfire, pleas(Nazrul Islam Chowdhury, 2010)

Each case of encounter killing causes a fresh tdesémocracy and the rule of law (Islam M. , 20I0)e existing
legal framework, as enshrined in the Constitutoimes not allow encounter killing. Such a concepinoa co-exist
with constitutionalism, rule of law and the prinigip of democracy (Islam M. , 2010). Decades after t
independence of the country, it is unfortunate thahy people in Bangladesh today still experieriotations of
their human rights that includes custodial tortweetra-judicial killing and various other abusesanfthority and
power (Islam M. , 2010). On the one hand, the govent has guaranteed (the UN) a ‘Zero tolerancextoa-
judicial killings, but on the other hand, it graristant impunity to the personnel of security &mavho violates
these rights (Islam M. , 2010). Every case of muedehe hands of the law enforcement agencies ectof crime
committed by the state and it is a negation of ghiaciples of natural justice. Encounter killing ahatever
euphemistic term we attribute to these murdera,denial of justice to a suspect. It is a violatxdrthe fundamental

1 The Holy Al-Quran 17:33, 5:55

! Life within the meaning of art-31 means somethimgre than mere animal existentynn v People of 1llinois94 us 113 (per field J) as cited
in Mahmudul IslamConstitutional Law of BangladestMulick Brothers, Dhaka, 2012. p.167.

12 Fifth Amendment of American Constitution 1777.

3 Right to Life means “Right to necessary conditiftife.” Francis Coralie Vs. Union of Delhi, AIR9B1 SC

4 The International Covenant on Civil and politicghts, 1966, Article 6.



Habib / OIDA International Journal of Sustainatidevelopment 08:02 (2015) 77

right and denial of the fundamental right to li&o by this sense we can say that extrajudiciahkgilseems to be a
Murder of Human Rights, rather than violation Hunkéights.

Arguments in favor of Extrajudicial Killing

The policy makers who give the power of crossfiréhe elite forces most of the times pleaded thatteaknesses
and lapses of the existing criminal justice systeitthe country could not be overcome overnight, tvad, given the
socio-political reality in the country, god-fathescked and under-world oriented crimes would noeégy to deal
with in any short-term duration. According to thenossfire is an easy process to suppress the @fsniBut they
do not think about the general people, what wipppen when general people died under such cros3fivey are
ready to give excuses that they acted in lawfuldelense, or suspect 'x' and 'y were the victifnsrossfire or the
victims were the results of some en-counter or gageent or exchange of fire with armed goons. Imeatediesults
are some relief in the community, for some harderradinals fall in the line of fire. Another argumtein favor of
extrajudicial killing is that the criminal is somigerous for the nation that security of the citzand the state are in
grave situation. The policy makers also claim timaidents of “crossfire” deaths are the result &BRofficers
acting in self-defense. The government justifies killings by using the term "crossfire,” whichrifers to as
gunfights between any alleged criminal group ortleaed" criminals and the RAB or police. The maainhful and
dangerous effect of these cross-firings is the drardy of the public mindset that tends to see diltihgs as an
acceptable form of justice and a speedier alteraati the current judicial system.

Conclusion

Dr. Mizanur Rahman, Chairman of the National HurRaghts Commission of Bangladesh on 9th February1l201
while addressing the inaugural ceremony of a semora Universal Periodic Review (UPR) follow-up and
implementation organized by the Ministry of Foreigffairs of Bangladesh and the Commonwealth Sededta
Expressed thatAny extrajudicial killing is a sad thing and this not tolerable.” The most harmful and dangerous
effect of these cross-firings is the hardeninghaf public mindset that tends to see such killirgsm acceptable
form of justice and a speedier alternative to theent judicial system. Following the Supreme Ceswstio moto
intervention and the NHRC's recommendation forftieation of an independent probe commission testigate
the extra-judicial killings, the government shohlalve taken action without failure or delay, In artteestablish the
rule of law, the country immediately requires eqaatess to be provided to citizens to effective mlamt
mechanisms without any fear or manipulation. Crahirinvestigations should be efficient, impartial dan
independent from the regular police. The proseoutieeds to be independent and permanent instethe afirrent
practice of politicised recruitments followed bysutissals depending on which political party is awpr. Judges
occupying the judiciary’s various branches neeasthibit competence and judicial skills and be sufgub with
adequate resources. The deeply-entrenched systerormofption in the policing system must be rooted as a
priority. It is extremely damaging to the maintecamf law and order and requires significant refotmbe carried
out. The importance of ensuring freedom of expmsbly allowing the media to express their opinivithout any
intimidation or threats of attacks, including theetat of being subjected to the fabrication of sasgainst them is a
key component in the protection of human rights.

This paper try to emphasize that, whether a persayuilty in the eye of law but it is not fair thae will be
punished without any justice. We cannot acceptatieent rule that iSBlood for Blood." This paper is directly
against the terrorism but as humankind a terrorrigigt to take protection before the law and the laill be
decided whether he is guilty or not. If he guilg/Wwill be punished in accordance with law but nefolbe trial. So in
this sense the extrajudicial killings not only wtd the human rights but also it is murder of humgints. So it is
high time to sayNo more Extrajudicial Killing."
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