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Abstract: People smuggling is a threat to maritime secuhitsieed, this issue has become one of
the main concerns of the international communisypaople smuggling not only affects countries
of origin and destination, but also transit stafescording to the British Home Office, around 30

million people are smuggled every year all overwheld. Moreover, a vast amount of money is

received by people smugglers in return for theivises. The perilous nature of people smuggling
operations means that people’s lives are ofterataned, thus making people smuggling one of
the main threats to maritime security in the regi®herefore, the issue is worthy of particular

attention, and further measures should be implesdeintorder to solve the problem.
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Introduction

attempt to unlawfully enter another state’s teryiteia sea, land or air. Indeed, these people fiem @ssisted

by professional smugglers who know the best drdpaints in the destination state. The smugglingcpss
also takes into consideration patrols by bordertrobmfficials. Successful smuggling thus involvesing able to
evade detection by these officialin this way, eradicating people smuggling adésit- whether by land, sea or air
- becomes a border control iséuEor the purpose of this article, however, peapieiggling by sea will form the
main focus of the discussion.

People smuggling constitutes an offence under iat&nal law. The offence is committed when people

People Smuggling involves a vast number of cousitids well as numerous routes which have contitoepow
over timé. Technological advancements, such as the adverroplex navigational equipment, have also helped
people smugglers refine their activities and esahgection.

It is believed that the number of illegal migrawia land, sea and air are around 30-40 millionafwgpproximately
191 million migrants worldwide. This figure accosiior 15-20% of the world’s total immigratibrMeanwhile, the
Global Commission on International Migration hakreawledged that the number of illegal migrantssgneated to

be 2.4 to 4 million people annuallywith respect to migration by sea, the UN Secye@eneral has reported that in
2006 there were an unprecedented number of migvemisused maritime routes to unlawfully enter thieitory of
other statés Indeed, it has been reported that between 20012807 there were more than 1,200 incidents
involving more than 61,400 migrahtsHowever, these statistics do not represent theahmumber of illegal
migrants, as the reported figures only take intmaat those illegal migrants that were apprehermeduthorities.
Hence, the actual number of illegal migrants woittiwis likely to be much high&rin light of these statistics, it is
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hardly surprising that people smuggling has cawliediption to the international legal framework gming, as
well as to the national immigration policies ofte&

There are several causes of people smuggling. Pemee undertake the journey to flee volatile jpgit situations

in their home country, while others are simply segla better place to live. However, poverty hagags been one
of the main reasons people choose to ‘migrate’ntotteer country. Their intention is to make a betifer for
themselves by seeking employment opportunitiesh@ir tdestination countty. Another factor that causes many
people to migrate is discrimination. In some paftthe world, people face discrimination on theibad their race
or gender, and therefore are not afforded the sameployment opportunities as the general populdtion
Furthermore, there are countries where inequaldidst with regard to the treatment of women. lasth places,
women are marginalised in economic, social andipalicircles and do not receive the same righjsye by men.
Humanitarian crises have also played a role inig®of people smugglifig In some states, people face abuse on
the basis of their race, religion and/or politicaémbership, thus causing them to voluntarily ‘migrdo other
countries.

However, the notion of resettling in another coyrttr enjoy a better quality of life does not alwaggentuate.
During the smuggling process, many people areddemthumanely, with some even being subjected tar@ In
some circumstances, ‘immigrants’ have even diednduthe course of their voyage. In 2001 for exampe6
people died when an overcrowded ship commissionegémple smugglers sank off the coat of Indorfsia
Furthermore, terrorist groups harness people srimggttivities, using them as a way to clandesyieelter another
state’s territory.

States have taken measures to combat people smyigglithe national, regional and multilateral lev&t the
multilateral level, people smuggling is considessd offence pursuant to the Protocol against thedgfing of
Migrants by Land, Sea and Air (Smuggling Protooebich is attached to the United Nations Convention
Transnational Organized Crime (CATOC). CATOC dediae “organized criminal group” as:

a structured group of three or more persons, exidiir a period of time and acting in concert witie aim of
committing one or more serious crimes or offencestdished in accordance with this convention, lideo to
obtain, directly or indirectly, a financial or othmaterial benefif.

At the regional level, the Bali Process has beenafrthe most important forums in addressing tBadsof people
smuggling. Indeed, it led to the creation of anakc Group to implement the Bali Process Regionalpg@oating
Framework (RCF). Established on 30 March 2011 R6& aims to establish practical arrangements fonbegs to
respond to the irregular movement of people throieginsistent processing of asylum claims, durablat®ns for
refugees, the sustainable return of those not geatection and [the] targeting of people smuggkmterprises”.

Process of Smuggling

People smugglers charge exorbitant fees to tramsfald-be migrants to another stitdndeed, those seeking to be
‘resettled’ often require their relatives to sharl@ll or part of the financial burden. It is oftdre case that these
relatives do not have the required funds, and rttust take out a loan to pay the fee demanded byé¢ople
smugglers. However, instead of going to establidhatks, they invariably choose questionable lendistitutions
that ask fewer questions regarding the reasonhf@iddan. However, these lenders almost always ehargigher
rate of interest than the official banks. Thusmiany cases, the borrower ends up losing their homehat little
land they have in order to pay the debt.
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During their voyage to the destination countryedhl migrants are exposed to several risks. Indpedple
smugglers have little regard for the proper treatnoé the people they are transporting. For exaipie common
for illegal migrants to be carried in overcrowdeazhtainers for extended periods of time. As the ltethey suffer
sickness and are prone to dehydration, malnutriti®mwell as exhaustion. Furthermore, there hava besgances
where people have been tortured or treated inhuntaring their voyage. Indeed, incidents of sexasdault and
other forms of violence are relatively common, aedve to earn more money for the people smugglhat is
more tragic is that there have been cases whegallimigrants have lost their lives before reachimgdestination
country. As mentioned earlier, 356 people lostrthieés in 2001 when their overcrowded boat sarfkted coast of
Indonesia. Unfortunately, this is not an isolatedec In other parts of the world, such as in the thk US, Ireland
and Libya, there have been reports of various aotgdduring the people smuggling voyage, as weledents of
illegal migrants being treated inhumanely by peapteigglery’.

Consequences of Smuggling

If we look carefully at the definition of people agyling articulated in Smuggling Protocol, it ieaft that the
offence is completed when those smuggled reach desiination stat® However, they may still be treated with
violence in their new home. As mentioned earlieansnillegal migrants must borrow money in ordeffitance
their voyage, and are thus willing to accept arbytjey are offered when they reach their destinatmuntry, even
if the salary and/or working conditions are lesantlidecent. Indeed, the vulnerability experiencednbypy of these
illegal migrants has the potential to lead to fdréabour or even slavery. In these circumstanocesple smuggling
may even be viewed as human trafficking. One ilat&tn of this is where smuggled people are madeaid in the
agricultural sector. On a day-to- day basis they tmain direct contact with dangerous chemicalsciiiave the
potential to affect their health. However, duelteit illegal status, and for fear of being proseduthey hesitate to
see a doctor and thus remain in their unhealthi sfenother consequence of people smuggling isrthemane
treatment to women. Many reports have shown thanevowho migrate illegally are much more likely te b
sexually and psychologically abused. Furthermoomes people who are smuggled become ‘trapped’ when t
arrive in new their homeland. Indeed, people smergghave been known to seize the passports and othe
documents of the people they have transportedderdo gain control over them, and as a resultligsgal migrants
are prevented from moving freely in their destioatstaté’.

Smuggled people also face racism and other forntisafimination. Indeed, people tend to be racstards new
arrivals as the term ‘“illegal migrants” has a nagatonnotation in many communitf8sFurthermore, they are
often marginalised due to their poor state of tmeaftd lack of knowledge of the local customs anglage used in
the destination state. These inequalities pergsalise smuggled people are less likely to repsdridiinatory
conduct to authorities precisely due to their stats ‘illegal migrants’.

Some of the concerns surrounding the treatmentnufggled people derive from law enforcement authearit
themselves. There are instances where illegal migiaave been shot by law enforcement officersrbefatering
the destination state. Such action has resultdtbg@al migrants sustaining severe injuries andiraés, even death.
In other cases, authorities have acted unlawfuiyasking for money or sexual favours from illegarants in
exchange for their freedom. If they fail or refu®e cooperate, they risk spending a longer periodirag in
detention. What makes this situation worse is thar gondition of the detention centres. They aterofinhygienic
and ill equipped to provide adequate medical amstgt. Furthermore, while in detention, illegal raigs are often
denied basic rights such as consular assistargad,ddvice and access to interpreters. Althoughemety smuggled
person suffers these consequences, they invaffiablyhemselves in highly vulnerable situations ane thus prone
to exploitatiofi’.
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The Danger s of People Smuggling

Many states which are affected by people smuggliitgther as a state of origin, transit or destimgtare highly
concerned about the is$fieAs mentioned earlier, the British Home Office tsiated that approximately thirty
million people are smuggled annually. This activifgnerates a huge amount of money - approximat2if0l
million pounds every year. Furthermore, the monbtaimed by people smugglers is often spent on dtlegal
activities, such as the trafficking of drugs and tfticit arms trade. However, more worrying is tfaet that some
illegal migrants later become involved in crimimativities, such as theft, the drugs trade andtipatisn, in order
to repay their debt to the people smugdferk this way, people smuggling can be seen as demoform of
slavery. However, not all illegal migrants find thgelves in this situation, with many enjoying atéetuality of
life and a decent living environment in their nesnteland”.

People Smuggling VS Trafficking in Persons

In order to gain a better understanding of peopieggling, scholars have sought to differentiattb/dm human
trafficking. Today, there is an international legahmework which regulates human trafficking andopde
smuggling. With regard to human trafficking, theofecol to Prevent and Suppress Trafficking in Pesso
Especially Women and Children (Trafficking Protgclods been adopted by members of the United Natlorthe
case of people smuggling, as mentioned earlietUihiéied Nations has adopted the Smuggling Protdgoth of
these protocols are attached to the CATOC, whidlisis known as the Palermo Convention. These lsdave
helped states, scholars, international organisationd other parties define and differentiate pesplaggling from
human trafficking. Furthermore, these legally bimgliinstruments assist member states to punish tpatpes
engaged in the trafficking and smuggling of people.

The process of entering a state can take place evithvithout documentation. Undocumented entry iugsl
migrants entering a state (other than their counftigrigin) without proper documentation as reqdibgy the visited
staté®. If the entry process is assisted (i.e., from fadp the state of origin), then this act could dmnsidered
people smuggling and/or trafficking in persons. Tinctions between the two offences are clearticulated in
the Trafficking and Smuggling ProtoctisThe Smuggling Protocol defines “smuggling” in ik 3(a) as:

the procurement in order to obtain, directly oriiadtly, a financial or other material benefit,tbé illegal entry of a
person into a state party of which the person {sanmational or a permanent resident.

Hence, it is quite clear that people smuggling ines three elements: (i) there must be a physicalement of a
person; (ii) the activity must be conducted acriossrnational borders; and (iii) the activity mums# conducted in
exchange for payment or some type of material lieefrthermore, the main focus of the crime igto® assistance
provided by people smugglers to facilitate the wil entry of a person into the other state. Themef the

“subsequent treatment of the migrant is not a détomise element of the crimé”.

On the other hand, trafficking in persons is a naweplex crime. It involves not only illegal migiat, but also

other acts such as the use of force, coerciondfient conduct and the exploitation of peépl@he Trafficking

Protocol has defined “trafficking in persons” intiste 3(a) as:

The recruitment, transportation, transfer, harlmauor receipt of persons, by means of the threaiserof force or
other forms of coercion, of abduction, of fraud defception, of the abuse of power or of a positibaulnerability
or of the giving or receiving of payments or betsefo achieve the consent of a person having cooter another
person, for the purpose of exploitation. Explo@atshall include, at a minimum, the exploitatiorttod prostitution
of others or other forms of sexual exploitationicid labour or service, slavery or practices simitaslavery,
servitude or the removal of organs.

#C. Brolan, 'An Analysis of the Human Smuggling Teamhd the Protocol Against the Smuggling of Migsany
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From the above definition, it is clear that traffitg in persons is different from people smugglingseveral
respects.Firstly, people smuggling is voluntarynature — that is, the act is carried out with tbesent of those
being smuggled. On the other hand, traffickingdsvoluntary and involves coercion and decepgtioBecondly, the
act of people smuggling ends when the migrantshréfaeir destination, whereas trafficking entaile tontinuous
exploitation of people even after they have readheit place of destinatidh Thirdly, people smuggling requires
international movements, while trafficking can barried out either within a single state or betweliffierent
stated’. Fourth, in terms of entering a state, people ggting is always illegal, and thus those smuggleel ar
categoris;czi as illegal migrants. Conversely, irafficking scenario, the trafficked people may erdestate legally
or illegally™.

The distinctions that exist between the two offende not preclude them from overlapping. Indeeélelhave been
cases where both smuggling and trafficking has iwedu This arises where people intending to be giedginto
another state end up being trafficked. In essetheemigrants are tricked on their way to the desiim state and
are treated inhumanefy.Moreover, the migrants are charged a huge amdumioaey in order to be transported
illegally to the other state. As a result, they axposed to exploitation, thus making them theimwistof human
trafficking. The overlaps between people smugghng trafficking in persons create problems fohatities with
respect to law enforcement and prosecuting offesitier

Policy Implication

There are different legislative as well as law ecdment approaches to people smuggling and huraffitking®>.
Indeed, in the context of trafficking, it has bgenposed that the apparent and continuous exptoitaf people (in
the form coercion and deception), requires staigwavide assistance and protection to such peepkn though
they may have breached national immigration pdicien the other hand, people smuggling involveplgeaho
voluntarily depart their home state knowing theyl wiolate the immigration laws of the destinatistate. Many
states consider such conduct to be reprehensitdieth@refore believe that the full force of the l@mcluding arrest,
repatriation, detention or deportation) should l®ight to bear upon théfh

Notwithstanding the above argument, the differermssveen trafficking and smuggling have changedggreral
understanding of exploitation and abuse. It is rcfeam the smuggling and trafficking protocols thmeferential
treatment is given to those who have been traffickeer those who have been smuggled. Accordinghéo t
Trafficking Protocol, states are obliged to provjatetection to victims of trafficking. Such protext extends to
“[providing] assistance in criminal investigatioasd proceedings, [the provision] of accommodatfrysical and
psychological assistance, employment and educéatapportunities, and [the issue of a] temporarypermanent
residence permif”’. In contrast, the Smuggling Protocol does not qmbthose smuggled as extensively as the
Trafficking Protocol protects trafficked people.

Even though there are some protective measuresdelatbén the Smuggling Protocol, such as the righifé and
the prevention of torture, the protection affordecsmuggled people remains limit&dThe protocol supports the
right of a state to prosecute people involved iogbe smuggling, especially because the act breatieedomestic
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immigration laws of states. Furthermore, such act® affirmed by other international instrumentscts as the
International Covenant on Civil and Political Right966 (ICCPR), the European Convention on HumayhtRi
1950 (ECHR), the American Convention on Human Rig&69 (ACHR), as well as the African Charter ofdun
and People’s Rights 1981 (African Charter). Althloufese international instruments may also be eatbin
relation to trafficked people, they mainly applyilegal migrants because such people are likelgaee breached
several provisions under the various instruniénts

Conclusion

People smuggling is a significant problem at bdth tegional and international level. Indeed, thavigy of the

issue has been recognised by states, and solutioaddress the problem have been proposed andrimapted.

However, as people smuggling is a transnationarasgd crime, it is difficult to combat, with offéers routinely
crossing state boundaries to escape proseéfitieor this reason, law enforcement agencies amdedtlauthorities
must work together to disrupt smuggling netw8tks

Even though many states have ratified the Smugdhrgocol at the international level, implementatiof the
protocol at the national level has not always Heethcoming. There are several reasons for thiduiing a lack of
legislation, inadequate policies and planning, ab a&s limited international cooperatfén

The Conference of the Parties to the United Natldasvention against Transnational Organized Crintéch was
held in 2008, encouraged states to ratify the RalgEonvention as well as its protoédldndeed, it was reported at
the conference that numerous states did not havedpacity to formulate legislation against peaptauggling.
Nonetheless, it was also reported that many stetdssuccessfully criminalised smuggling activitgghe national
level. Those states that had not drafted domesgislation incorporating the relevant internatiomatruments cited
limited capability and a lack of expertise as thainmfactors for the legislative g&p Hence, it is important to
develop capacity building in the form of trainingssions and other measures so that this problerhecamercome.
Indeed, it is critical to have legislation at thational level that accords with international instents in order to
quash people smuggling syndicates, and more imputyrt&o support the political will of states thzdve ratified the
Palermo Convention and its protocols.

Another problem militating against the implemerdatiof the convention and its associated protocsishe
inadequacy of state policies and planfiin@nly a few states have a specific policy addregsie issue of people
smuggling, and as a result, it is difficult to ddish interagency cooperation to respond to smuggéctivities.
Furthermore, law enforcement efforts at the stavellare often limited to border contf8but this is inadequate to
deal with the problem. To be responsive to develamm in people smuggling activities, states musgfaga in
advanced planning and have a range of differenicipsl in place. Furthermore, this planning shoutddpce
“collaborative, multi-agency, long-term and cooatied strategied”. Such planning, however, must take into
account several factors, such as the assessmtrg sefnuggling activities and the capability of esato respond to
the problem. In addition, authorities must devetmmperative and collaborative approaches at thmmaband
international level in order to implement the reqdistrategie®.

Limited international cooperation is another factbat has hampered the implementation of the Snmggl
Protocof®. It is almost impossible to combat people smugghy unilateral initiatives which ignore the impamte
of cooperative ties with other states. Indeed,ritento track the movement of people smugglersthett human
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cargo, and to create coordinated operational sieivbetween states, bilateral as well as intesnaticooperation is
needed’. People smuggling is a highly organised operaiioplving numerous criminal networks across mietip
regions and states. Therefore, a collaborative &matisnational approach between states is requiced t
comprehensively address the problem. However, andpproach is not without its difficulties. Givére disparate
social and cultural sensitivities of states in tegion, it is important to overcome “geographicpdlitical,
ideological and linguistic” barriers in order todaess people smuggling activitiés

Recommendations

In conducting their activities, people smuggleistadvantage of states with inadequate legal framenand weak
law enforcement capabilitigs Indeed, developing states are often used asittamess, providing people smuggling
and their customers with a ‘safe haven’ until sticte as formal arrangements are in place for tieparture to the
destination state. Moreover smuggling operationsdaoted by sea threaten the lives of legitimatasusé the
ocean. In responding to this concern, the UN Gémessembly passed Resolution 64/71, which in pplecurges
states and relevant stakeholders to cooperate amtbat people smugglify Furthermore, the resolution
encourages states to cooperate at the internatmved| particularly with respect to the Palerman@ention and the
Smuggling Protocol.

The framework for cooperation is outlined in Aréisl 7 to 9 of the Smuggling Protocol. In combatirgppie

smuggling by sea, states are encouraged to coeperaccordance with international law to the fstlextent

possible, as stipulated in Article 7. In accordaméth the first paragraph of Article 8, where atstaarty has
reasonable grounds to suspect that a vessel mandsged in people smuggling, it may request assisterom

other state parties to prevent the smuggling psoddsreover, the second paragraph of Article 8vadla state party
to give permission to other state parties to bosedych and take other appropriate measures ipatespa vessel
flying its flag where the vessel is allegedly beirsgd for migrant smuggling purpo¥es
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